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Foreword

THE HON. MICHAEL KIRBY AC CMG

At the close of this book, the principal author concludes, by reference to a recent vote in a S\
referendum on an aspect of ani mal ri gantcsho.t
Certainly, this book shows that, along with many failures, inadequacies and disappointments, a

happening in the field of animal welfare law. It is not before time.

The book comes at a most interesting moment in the development of Alawali&Vithin a few
years, a number of texts have been published exploring different aspects of the protection of anil
from unacceptable cruelty, torment, confinement and premature death. Amongst the most import
of the Australian texts have been:

* Peter SingeAnimal Liberati¢t975).

* Peter Sankoff and Steven White (efisipnal Law in Australg2@09).

* Malcolm Caulfieldjandbook of Australian Cruelt§20@@).

* Brian Sherman and Ondine Sherman (@tie )Animal Law Toolijceless (20Q9)
* Deborah CacAnimal Law in Australia and New Z€E2(0416)

* Mirko Bagaric and Keith Akeksimanising Anim@aSivilising Pedglel2).

* Fiona ProbyfRapsey and Jay Johnston (edisilal Deaif2012).

Patron of Voiceless. Onetime Justice of the High Court of Australia anégtdent of the International
Commission of Jurists.
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Now comes this book, offering a fresh and diftquerspective. | welcome it. The field of attention
to animal welfare law has been too long neglected. The time is ripe for urgent consideration of rr
topics. Inevitably, there is some overlap between the texts. And a great deal of concuarence a
shared sense of urgency is found at their heart. But this book is different. That is an extra reasc

welcome it to the fold.

Peter Singerod6s trail bl azing anal ysis in 1
philosopher and publi¢hecist, but with a lonrgtanding interest in moral questions extending to the
biosphere and nelmuman animals, including his lateagtinored texthe Great Ape Pr¢j€&&3).

The books by Peter Sankoff and Steven White and by Deborah Cao, eathstelertand New

Zealand as the focus for analysis of community and expert attention to animal welfare. Launching
book by Sankoff and White brought me to an epiphany. Reading the essays in their book confrol
my mind with knowledge that | had kafecked away in the farthest corner, concerning the realities of
corporatised animal slaughter. Since the night of that launch, organised by Voiceless (the |

dedicated to animal welfare law), | have eaten neither meat nor fowl.

| had the privlegef wr i ting the foreword to Deborah
extended with sharp legal analysis, thehbfieging work by Sankoff and White. Malcolm Caulfield
gives the reader not only a great deal of legal information. He alss jpergpectives from the
viewpoint of persons on the frontline of protecting animal welfare: those in the veterinary professic
and in civil society. His life is caught up in advancing their causes. He has helped notch up se
important wins. His &dcacy was part of the background to the announcement, in May 2012, by tt
Tasmanian Minister, that the government of Tasmania will introduce measures to ban battery cag
the State, a long time objective of the Animal Welfare Community Legal Geviakedira Caulfield

directs.

The new book by Mirko Bagaric and Keith Akers, painstakingly and argumentatively collects a ma:
Australian legal materials. It is beautifully presg@mtgk the usual clarity and simplicity of the CCH
Australia publieng style. Thus, step by step, progress is being made.
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The book by Fiona ProbyRapsey and Jay Johnston presents a collection of essays, many of the
disturbing, about aspects of the death of animals. Some are horrific. It is by vivid imagery
knowledge, coldly reported, that the conscience of Australians will be pricked and demands will

made on the law makers to rectify the defaults in the current legal regimes.

Of course, in addition to the foregoing local texts, there are many books venigieaso Several have

been produced by animal welfare organisations and by civil society groups. One or two (not m
have been authored by writers with a theological perspective who reject the anthropocentrism
traditional JudeGhristiaAlslamic thelogy. Notable amongst these is a work by Andrew Linzey and
Dan CohnSherbokAfter Noah: Animals and the Liberation of(ThedtogyContinuum, 1997). In a

moving address at Westminster Abbey, ntioreof Rev
so many religious leaders towards relative insignificant subjects and controversies. And their n

blindness to other concerns that really matter:

0The truth is that we are spiritually bl

have been to women, whites have been to b

The present book does not adopt any of the foregoing perspectives. It is its differentiation that ma
it especially valuable. The book has been written from thelarapicspective of practicing lawyers.

It is sometimes said that the law sharpens the mind by narrowing its focus. That may be so. | k
from my own life that there is nothing that concentrates the mind so acutely as looking across a tak
aclienwi t h a probl em. And puzzling as to how t
legal, reputational, financial and emotional situation of the client. Law cannot always deliver tf
objectives. But the role of the practicing lawyer iszdepaut the way, within available rules and
remedies, to pursue the clientds interests.
do.

In some of the chapters of this book, there are hints of the broad sweep, great principles, social e
and international engagements that one can find in the other books. Woven through this text is
undercurrent of the passion for a righteous cause that has always been in the background of those

seek to use law to advance the dignity and protectimmnority human beings and Ammman
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animals. Professor Linzey points out that many of those who founded the RSPCA in Engla
(including Wilberforce and Shaftesbury) were also leaders in the contemporaneous moves to mal
the Royal Navy to end the lggb slave trade and to enliven the British public, through the NSPCC, to
the plight of monstrous cruelty to children. It was an Anglican priest, Arthur Broome, who first set |
the RSPCA in Britain in 1824. But all too often religious leaders inakustaiety, as in Britain,
have been strangely silent about the ethical issues of animal welfare. This has left a moral vacuurn

filled by philosophers, secular ethicists and lawyers.

Because of the specifically practical and legal focus thae GfaEmen and his contributors have
adopted, this book plunges quickly into th
Territory laws, principally the statute book where is now found the majority of the laws binding up
us in our nation. Ti& does not always make for easy reading. But this is certainly the way that 1
practicing lawyer has to operate. Generalities and high principles may afford a context and
motivation. But winning cases depends upon a mastery of detailed lawshamaha of the relevant
procedures.

It is because my | ifebds experience has conyv
sound traindegtendtbt S&bbatkntive and procec
efforts trat Graeme McEwen and his colleagues have poured into it. Thus, it is vital for those w
seek to advance the cause of animal welfare in Australia to be well aware of the procedural and

obstacles that often stand in the way of success:

*

The demandsn those who invoke courts and tribunals to first demonstrate that such bodies ha

relevant jurisdiction;

*

The need for the applicant to show the requisite standing to bring the complaint to a legal forun

*

Where remedies by way of injunction to preverlty are sought, the need to indicate a capacity
to argue that undertakings to accept liability for damage suffered as a result of the grant of inte

orders should either be moderated or an exemption sought from their requirement;

*

The peril of costto which the idealistic litigant may be subjected and must be aware of;

*

The evidentiary rules that govern the use of confidential, and sometimes illegally obtain
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evidence, because great cruelty is often executed in secret;

*  The bureaucratic connnge in wrongs that can sometimes constitute a determined obstacle t

success;
*  The complexity of overlapping legal jurisdiction; and

*  The uncertainty that can arise in pushing forward the boundaries of law into new and previot
unexplored territory.

| pay respects to Graeme McEwen and hisuttors. And also to the 120 members of Bar
Associations throughout Australia, including 25 senior counsel, who have offered pro bono assist:

in this initiative.

The point of this book is that the enterprsenat only of considerable philosophical and ethical
argumentation. It is not only one of gathering-ghitng empirical facts. It is not only one of
engaging with literature, moving film and other images of horror to spread the epiphany of a ne
found sensibility to millions of human beings, with the power to improve the current condition o
animals. It is also a realm of law. And the law is sometimes hostile, often untrodden and freque

uncertain and perilous.

For their painstaking and origimadrk devoted to this text, including their invocation to Australian

| awyers to think in terms of I nternational
Animal welfare law is now being taught in increasing numbers of Australianded seaoly a
quarter of the 34 law schools. It is reassuring to me, towards the end of my legal career, to se:
passion and dedication of young lawyers in a cause that lawyers have so long neglected but ar
embracing as one of their own. | thamém for this. | praise them for having the insight that,

distracted, | so long lacked
Sydney, Michael Kirby

22 June 2012
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Preface
&Wh a't i s Ani mal Law?0d0 asks the interested | av
ofAni mal Lawds origin as a discipline. I S

in a manner which exposes how, in a given case or question, they may affect, challenge or arr
advancement of the welfare and treatment of aniBealend, they go to questions arising in the
defence of protestors or public advocates of the animal cause. For example, do the secondary bc
provisions of th€ompetition and Consun#fy1Acapply to what they may publicly advocate and, if so,
can hose provisions be read down or rendered inoperative where they infringe in a given case
implied freedom of political communication? Third, they go to the question of law reform i
circumstances where an animal protection legal regime fails totpeomatrwhelming mass of

animals. Such a failure is not confined to Australia. It is all but universal.

In Australia, Animal Law is a discipline which calls upon, for example, the principles and learninc
constitutional law, administrative law, eqartgyinal law, the law and rules of evidence, statutory
construction, and public international | aw.
to advance or protect the welfare of animals in a given case, will quickly establish tide formid:
challenges can exist to persuade courts to adopt new reasoning to meet the needs of the case af
For example, there is the vggttled principle that, save in exceptional circumstances, an interlocutor
injunction will be refused unless the uswalertaking in damages is proffered by the applicant.
Certainly, in the ordinary case involving a private dispute the rule as to the undertaking in dam.
avoids the obvious injustice to a defendant who may win at trial. Further, an interim oromyterlocut

injunctono éi s by iits nature an order wi t:lseeNatiohat nd
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Australia Bank Ltd v Bond Brewing Holdihg81}tdl VR 386, at 559 (F.C).
But if the case concerns or involves the publiestfeshould there not also be weighed the possible
injury or prejudice to the public interest pending trial? Further, most animal law litigants, usu
NGOs, whilst welendowed with access to high level expertise, have too meagre financial resource
proffer an undertaking. Accordingly, the public interest is not usually sought to be defended
recourse to the law by way of an interlocutory injunction. Added to this is the further reality th
possible defendants will more often than not have thendpaickany major litigation of an industry
fighting fund. However, assume for example that an endangered species may be significantly imp
or part of a protected native forest may be destroyed, pending trial. Should not those matters weig
the exerée o f the courtdés discretion against a
defendant? Simply put, the difficulty is that the rule as to an undertaking in damages is infected
thinking arising from determination of private interest disphiestarting point for a Victorian court
for exampl e i s t he NéatonallAusttatiauBank @itd v BobdsBeewingaHoldirgs L

(supr a. ) the usuabubhdertaking lasata dambages is the price that must be paiddoy fdmost e

an interim oro6 iThhtaetr | coacsuet oorfy ¢ ony rusnec tiinovno.ldv e d
customer.
Or again, whilst in the United Kingdom a 06p!

breach of confidence a@opyright, in Australia the debate as to its existence continues. Indeed, |
Victoria and South Australia such a defence

against such a defence. One only has to consider the Imutran saga intheld Ki ngdom i
to appreciate the relevance of such a defen
society which in turn published them to its website, so publicly pointing up arguably impermissil

heavily intrusive researgbgedures upon primates and the grave consequences for their welfare.

The UK RSPCA in a lengthy considered report was highly critical of the procedures, their doubt
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benefit, and their welfare consequehces.
One final example: Australian Wool Inn@vatclaiming that it represented some 30,000 Australian
wool growers, filed a proceeding in the Federal Court of Australia on 9 November 2004 against Pe
for the Ethical Treatment of Animals, a Virginia incorporated company and its head, Ingrid Newkil
an American citizen ordinarily resident in the USA. The application relied upon in particular t
secondary boycott provisions of the forfede Practices1®3%4. Not only did this case raise for
consideration whether the applicant in making itxcakkesatisfy potentially challenging key criteria
in the secondary boycott provisions, such as
obeffectd or I|ikely ©o6effectd. I't al s o rovisonss e d
stood to be read down or rendered inoperative because of a possible infringement of the imp
freedom of political communication under AuUsS

terms to PETAand other respondents so thasthguestions were not determined.
The foregoing issues are all examined in the book.

This book though is not the usual legal text. First, it addresses a pioneering, evolving area of the
and its frontiers. For this purpose, it not only examinessttgays, but also where appropriate

identifies the relevant factual setting confronting particular animal species. For it is not a discip
where doctrines or principles can simply be recited. Their application or challenge for animal
litigants andheir lawyers needs to be identified and explained. Second, the text also canvasses
these legal principles may need to be argued in order to extend them to the needs of a given al

protection case.

But, at bottom, Animal Law exposes a legal jisgtioe It is difficult to identify another as compelling.

What is the legal justice issue? It is the manipulation of an animal welfare legal regime to adv

1

www.http://www.rspca.org.uk/seet/BlobServer?blobtable=RSPCABIlob&blobcol=urlblob&blobkey=id&blobwhere=11
09267169109&blobheader=application/pdf

2 AWI and PETA each published the terms of settlement. They were not confidential. A copy may be inspected at the
Barristers Animal Welfararke!l websitevww.bawp.org.au
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producer selfinterest where it materially conflicts with even the most rudimentary welfaaé, so

animal suffering and cruelty on an enormous scale is thus institutionalised and perpetuated by the
laws supposed to protect them. Those who are responsible for the maintenance of this legal regir
its enforcement and formulation view themselvas t he o6friend of i ndu:
the moral norms such a legal regime is supposed to reflect and nurture. The conflict of interest w
taints federal and state departments of agriculture in this respectvaeatf Yet thegontrol the

legal regime, and it shows.

This book also differs from the usual legal text because it is publisheebaskarfiest, it is so

published because it will enable the contents and ultimate message of the book to be more w
disseminated.eSond, it will enable the student (or indeed the practitioner) to access learning in tt
area without the high outlay which normally accompanies purchase of a legal volume. This is tho
desirable where it is sought to advance legal principles whiclemag mp | oyed i n t he

behalf.

So, why take the animal cause into the court room (beyond existing cases of modest enforcem
First, unlike politicians, judges will dispassionately hear and determine a case brought before t

provided lhere is a justiciable issue. Second, success in litigation confers the imprimatur of a court.

Sometimes this will be reported in the media and so confer a wider appreciation of the princi
sanctioned by the litigation. Third, it moves the cause begiatte upon public education

campaigns. Sometimes, in particular instances proactive steps can be taken to protect particular al
by recourse to the courts, -matthemdtwiamdisc antpil
their fate as #lreatment at the hands of a defendant. Here, the mainspring is a striving for justic
Alternatively, by way of example, major intensive producers of animal products in a particular indu
may be sued say under the misleading and deceptive conduahpaiviseCompetition and Consumer
Act 2010 for marketing their products on the basis that the animals were raised in enriched or €

ideal conditions, when plainly they were not. In this way, customer allegiance built by such marke
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stands to be ingached by a successful suit. In turn, by the exertion of market power, the informe

consumer or supermarket may bring about a more humane set of practices on the part of that indu
Fourth, the eventual cumulative effect over time of successiveec@miond may engender a change
in public attitudes, and in the attitudes and willingness to act on the part of our legislators, so that

reform ensues.

Indeed, it is law reform which lies at the heart of the animal cause. The maltreatment of animal
Australia is a social and political issue of the first order. Yet in the broad it is not recognised as s
despite the scale and ac usomehalsasbillionf Theashartpant is 6

that suffering is suffering and doesasatse at the borders of human experience. Otherwise, why enac

animal protection statutes?

In the face of such a legal justice issue, it is perhaps with no little pride that one witnesses
burgeoning interest of the legal profession. For example,timehof writing, the Barristers Animal

Welfare Panel comprises some 120 members of counsel from all the state bars, including sormr
senior counsel. It addresses issues of law reform and a busy national case agenda, with represe
and advice offedeprob ono wher e possi bl e. An adjunct pa
tiersd, also assists where possible, as do o
approach. Indeed, partners of a few prominent law firms hdetymgoken out on the animal cause.

Further, Animal Law is now taught in some twelve or so law schools in Australasia, including Syd
Melbourne, ANU, and Auckland. The interest of the law student body is high. As a final example
the time of writig and after many months of planning, an international body of lawyers with anim:

welfare objects is shortly to be established.

It is to the enduring credit of the profession that it offers such service pro bono in the public intere
The lawyer is tragal in the learning, procedures and strategy necessary for recourse to our cou
When these skills are put at the service of the public interest, they aptly illustrate in the best sens

maxim that Ooknowledge i s power d.
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| welcome the chapters of myotwontributing authors, Gidlaria Antonio Finon Austr a

whaling case against Japan before the ICJ and Adam Ray on the conception of animals as pro
They were the equal top law students in Animal Law at Melbourne University Law School in 20
Their chapters, based on essays in which they were examined, show a mature grasp of legal pri

and lawyerly insight.

| thank my former PA Christie Jones for word processing most of the material on which this book
based. At the time of writing shtesitommenced her first graduate year at a national law firm. | thanl
too Shatha Hamade, Suzannah DO6Juliet, and L
Welfare Panel Secretariat) for their assistance towards indexing and word processingigiielmanusc
particular, | am indebted in this regard to Secretariat member, Jansu Sanli, who has been both ti

and cheerful.

The law for chapters 9 and 12 is at 1 November 2010. The law is otherwise stated at 1 January 201

Graeme McEwen
Owen Dixon @ambers West
Melbourne

Easter Thursday, 2011.
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Australian Competition and Consumer Commission

Australian Conservation Foundation

Australian Consumer Law

Animal Ethics Committee

Australian Pest Animal Management Program

Australian Quarantine and Inspection Service

Barristers Animal Welfare Panel

Convention on the International Trade in Endangered
Species
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1 The Animal Welfare Legal Regime

d a critical overview

How codes of practice and statutory exemptions defeat animaluelty provisions

The animal protection statutes of the various Australian States fail to protect the overwhelm
mass of animals, some half a billion annually. They do this by exemption of various practice

classes of animals from their crueltyraié provisions.

Indeed, the role of most State Departments responsible for administering local anirr
protection statutes has been characterised by their participation in formulating codes of prac

usually or mostly favouring producer interestsaowveral welfare.

Compliance with these codes constitutes a defence or exemption in nearly all States to

offence provisions of the statute:

. VIC, sections 6 and Prevention of Cruelty to AnimE8éct

o SA, section 4Znimal Welfaket1985;

. WA, section 25Animal Welfare A2002, and regulation Bnimal Welfare (General)
Regulatiob803;

. QLD, sections 13 to 16 and #dimal Care and Protecti@O@tt

o ACT, sections 20 (and 21 and 24)mal Welfare A&92;

o NT, sections 79(i)(a) (aRd and 25nimal Welfare &€&00;

. NSW, section 34A(1) and (Byevention of Cruelty to Anima&78ctegulation 19 and
Schedule 2Rrevention of Cruelty to Animals (General) Rfylaithrmigh there are

also regulations instead of codesértain animal industries such as hen egg production.



Take the Queenslarchimal Care and Protectioc20B8tt By section 38 it defines an 'offence
exemption'. Then by section 40 it provides that compliance with the requirements of a code
practie is an offence exemption. Thus acts or omissions which would satisfy the offent

provisions of section 18, or breach the duty of care prescribed by section 17, are made legal

These defences or exemptions are predicated on the low animal welfads gtasdabed by
such codes. The codes then are an acknowledgment that the cruelty offence provisions wi

otherwise stand to apply.

Animal welfare societies have long contended that these codes of practice by reason of b
otherwise unenforceableew e no more than Owindow dres
promulgated regulations which made different codes of practice enforceable. For exam|
Sout h A Arsnal VielfaRagdlatio2900 by regulation 10 require compliance with
nominated cdes of practice for nominated activities: see Schedule 2; see also simila
Qu e e n sAnianal CCars and Protection Reg0R&ioespecially regulations 2 and 3, and

Schedule 1.

Some States promulgated in particular regulations as to hens, wbéadha#n give rise to

prosecution: see for example:

. Vi ct &reverdidn f Cruelty to Animals (Domestic FowlR (&g (ERioNs 143 of

2006);
. Qu e e n sAnimal dafesand Protection ReQli@specially regulations 5 to 27;
. Western Austtai Aninal Welfare (Commercial Poultry) R2@oations
. Sout h AAnsnal WellaRegu@teo?80Q regulations 13L to 130; and

. T a s maAmnimal Wealfare Reguldii9% regulation 6.

However, similar welfare standards apply under @gpdations to those prescribed by the

codes. For example, Victoriads domestic



an animal to a battery cage with a floor space area less than an A4 sheet of paper.

Only Tasmania limits compliance véathode of practice to animals used in research, making
such compliance a condition of an animal research licence: section 30(3)(b), and also sec

28(b), 30(2) and 32(Byimal Welfare A&93.

Further, whole classes of animals can be simply exdardedample, feral animals: as an
i nstance, see sect P dghe State dnimal avglfare Idgal cegime Willabé <

examined later in this chapter.

Australian Animal Welfare Strategy

4. The federal department of agriculture has conductea ii® auspices a program involving
stakeholders called the Australian Animal Welfare Strategy. This program's object is
harmonise relevant state and territory animgdgpiain laws and to establislarsiardsand
Guidelinesor regulations inste@aof codes of practice. Theserlardsand Guidelinesr
regulations would enable prosecution for their breach whereas codes have only acted
defensive shield. The strategy is not a program for meaningful law reform. For example
does not examine tlygestion of whether standards are adequate. In particular, the question ¢
the widespread exemptions or defences created by codes of practice or other legisla
exemptions is not part of this review. This is not perhaps surprising where the fedel
demrtment is a major player in creating such exemptions or defences by way of national mc

codes of practice.

Standards and Guidelines will be developed by Animal Health Australia, comprising federal
state departments of agriculture. These departarentie standard bearers of producer

interest. Their conflict of interest in purporting to regulate animal welfare is patent.

3 See further 0The Challenge Posed by Feral
journal, issue 91, summer 2007/8
(http://www.austlii.edu.au/au/other/alrc/publications/reform/reform91/9.htmi ).



http://www.austlii.edu.au/au/other/alrc/publications/reform/reform91/9.html

Federal impediments to reform

Second, there are federal impediments to reform. Any reform by way of, for example
legislativabolition of sale and production of battery hen eggs by a State or Territory legislatt
faces the all but insuperable impediment presently posedNytulaé Recognition 18&2

(Cth), which enshrines national market competition policy principlesjuiles unanimous
agreement of the Commonwealth and the States and Territories for a new exemption for ¢
law to be created: see for example section 47. EXxisting exemptions are listed in a Schedt
the Act. Accordingly, a de facto veto is confenpet only one participant in respect of any
new exemption, where, of course, in such an instance, a department of agriculture will h
sway in any decision. There is a way around this statutory impediment however. This issL
examined in detailinGha er 5, o6Constitutional Law 1 ss

on a preliminary basis later in this chapter.

The lack of enforcement of animal protection statutes

Third, animal protection statutes so far as they extend remain largely uneN&®désss to

say, a law largely unenforced stands to be a law unobserved. This matter turns on, first, lez
principally a charity with limited resources, the RSPCA, to enforcerangiiag public
interest statute; second, deficient powers of ingpeetm, third, the failure of State
departments responsible for administration of their local statute to discharge a meaning

investigative or prosecutorial role.

Exclusion of private prosecution

There is the further question of enforcemesingrifrom the denial of private prosecutions in
Victoria and Western Australia. In addition, with the passage on 29 November 2007 in N
South Wales of therevention of Cruelty to Animals Amendment (Pro280utiohs)rigitit of
private prosecuth was removed. The written consent is now required of the Minister for

Primary Industries or his Director General, which is viewed as an unlikely prospect.



The conflict of interest of departments responsible for animal protection statutes

There is the alitional difficulty that a Department of Primary Industries in, for example, New
South Wales or Victoria, views itself as
course nothing wrong with that, except that in the administration lafcaiqerest statute, it
gives rise to a saVident conflict of interest. This also explains the failure by those

departments to enforce their animal protection statutes.

Or , agai n, there is the diffiduwylot y ntdh dtf e
example, in Western Australia recently it was only by reason of an order nisi for a writ
mandamus in the WA Supreme Court that the responsible Department, the Department
Local Government and Regional Development, agreedtoingegsat e an ani mal

complaint about cruelty in respect of a shipment of live sheep bound for the Middle East.

the result, the charges were found proven by the Magistrate, but the accused were acqu
(wrongly in my view) on the basiattan operational inconsistency existed under section 109 of
the Australian Constitution between the federal and State legal regime. This is taken ug

Chapter 3, O0Live Ani mal Exportsad.

The deficient live animal export legal regime

Fourth, there are thproblems posed by a Commonwealth legal regime for the export of live
animals. Not only are the laws relevantly deficient, but they lack clarity and are unnecess
complex. This in turn hampers law enforcement. The Commonwealth legal regimenrelies uj
two principle statutes: tiieport Control At882 and thdustralian Meat and Livestock Industry
Act 1997 together with a bundle of subordinate instruments and State animal protectic
legislation. Further, the federal agencies (the federal depairgeiculture and its delegate,
the Australian Quarantine and Inspection Service) play no meaningful role in investigation
prosecution of breaches. In addition, there appears to be little enforcement consequence fo
exporter which engages in breacbf the legal regime. No review appears to be made of

whether to grant further permit applications or renewal of export licences. This is examined



10.

more detail i n Chapter 3, O6Live Ani mal E x

A further question goes to the exteaitorial reactof State animal protection statutes in

respect of the trade. This is also dealt with in Chapter 3.

Federal legislation and the Australian Constitution

Different provisions of the Australian Constitution may be relevant to animal welfare case
This isespecially so where provisions of certain federal statutes may be invoked to challenge
conduct of animal societies seeking reform. For example, the secondary boycott provision:
the Competition and Consum20Wcivere invoked by wool growersannection with the

threatened boycott of Australian wool products by People for the Ethical Treatment @

Ani mal s: this is examined in detail in Ch

Not surprisingly, the Commonwedtvironment Protection and BiodiveesigtiGork@99 is

another relevant federal statute. For example, the decision by the Full Court of the Fede
Court of Australia in 2006 Humane Society International Inc v Kyodo SenpgRQ0&hishaltd
FCAFC 116 to grant an interlocutory, andrlad perpetual injunction against a Japanese
whaling company whaling within the waters of Australia's Whale Sanctuary was sourcec
section 475 of the Commonwealth Act. The Australian Whale Sanctuary had been declare

2000 under that Act.

Further feéral statutory provisions include the section 18 oAdtks&alian Consumer Law
prohibiting misleading and deceptive conduct by a person; and the conferral of 'standing to ¢
under the Act upon 'any person' to seek an injunction or a declarationdinafespeh
conduct. The misleading and deceptive conduct provisionsAafstinglian Consumer &y

discussed later in the chapter.

As to the Australian Constitution, it appears that in particular the implied freedom of politic:
communication and sewmis 92 and 109 are particularly relevant. These are explored in detz

in Chapter 5, 06Constitutional Law | ssues
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Standing to sue or prosecute

Sixth, the advantage of the conferral undeCibrapetition and Consun#&1Rof standing to

sue upon any person (even potentially a stranger to the proceeding) in respect of such con
means that the firewall of 'standing to sue' criteria denoted in case law do not have to
satisfied by an animal society. The Aagstralian Consumer tameinto operation on 1
January 2011, so that there is now one consumer law rather than as formerly a federal cons
law under the forméfrade Practices1®34 on the one hand and State Fair Trading Acts on
the other. Formerly where it was sought tokiena right or claim against an individual,
reliance was placed upon the relevant State Act, whereas in the case of a corporation, the fe

Act was relied upon. This distinction from 1 January 2011 ceases to arise.

It is also pertinent to note thatight of private prosecution exists in Queensland, Tasmania
and South Australia. However, 'standing to sue' criteria still need to be satisfied as a thres
guestion. Standing to sue is examined T

Int erest Litigationd.

In New South Wales, as noted earlier, the written permission is required of the Prime

Industries Minister or Director General.

The State animal protection statutes otherwise designate particular persons such as an RS
inspector,a municipal officer, or a member of the police force, for example, as person
authorised to bring prosecutions: see for example in the case of Victoria, seckoevedtion

of Cruelty to AnimalslR86:

"(1) The following persons are getwgal inspec
(a) any member of the police force; and
(b) any person who is

() an inspector of livestock appointed under the
Livestock Disease Control Act 1904

(i) a fultime or panne officer of the Royal Society for the Prevention of Cruelty to Anime


http://www.austlii.edu.au/au/legis/vic/consol_act/ldca1994273/
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and who is approved as a general inspector by the Minister in writing; and

(c) Any person who is an authorised gitien amdén@omestic Animals Act 19@nd who
is approved as a general inspector by theitMigidtet only in respect of an alleged
offence committed or a circumstance occurring in the municipal district for whic
an authorised officer."

Wild and feral animals

Seventh there arises under federal and State laws the questoragément of wild and feral

ani mal s. This is examined in detail i n c

Truth in labelling

Eighth, there is the question of 'trrthlabelling' for food products, particularly as to how the
animals were raised. Thiegto the question of information to enable an informed consumer
choice. For exampl eaangede aeg@ggsoll @b e Inl éAdi :

produced.

On 28 January 2011 a federal parliamentary committee of enquiry into foud gedsinted
its Final Report entitledabelling Logidlthough acknowledging the changing attitudes of

consumers to food labelling and animal welfare, the Final report only recommended that:
@t he relevant | i v e s ttablshing agreedwstandards ensler thecanspi
Standards Australia and New Zeal and for
and 6cagedd®in the case of poultry. o

Pending any law reform however, reliance will most likelyorneeglaced on the misleading

and deceptive conduct provisions ofAbstralian Consumer kae/for example tiAaustralian

Competition and Consumer Commission v C.I. &2ailBhyFI4 1511 (23 December 2010).

4
5

http://www.foodlabellingreview.gau/internet/foodlabelling/publishing.nsf/content/labelkiogic
The BAWP submission to the Food Labelling Review may be accessedbatvp.org.au 'Voiceless' also

produced a detailed publication a feavs/back, which may be accessed at voiceless.org.au.


http://www.austlii.edu.au/au/legis/vic/consol_act/daa1994163/s72.html
http://www.austlii.edu.au/au/legis/vic/consol_act/daa1994163/
http://www.foodlabellingreview.gov.au/internet/foodlabelling/publishing.nsf/content/labelling-logic
http://www.bawp.org.au/
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International

Ninth, the World Trad Organisation Rules provide for a breach by way of a Technical Barrie
to Trade, so that consideration needs to be given to whether such a system of food label
may be treated as a Technical Barrier to Trade. However, where the labelling is directed
question of animal health, it should not give rise to such a Technical Barrier to Trade. St

food labelling can be persuasively argued to be directed to the animal's health.

Also at the international level, we see the suit by Australia of Japasafir of the
international whaling convention in respect of Japan's alleged breach of the scientific wha
exemption. This is before the International Court of Justice.gdvemment organisations
have no standing to be heard before the ICJ, whethsriatervener or as amicus curia. This

case is dealt with in Chapters 8 and 9.

Further, there are international instruments which ultimately may stand to impact upon anir
welfare, but in practice this is presently minimal, save perhaps in resupkctgefred species,
Convention on International Trade in EndangefiédsSpettias is reflected in the listing of
species and the conferral of remedies under the Commorireaitinment Protection and

Biodiversity Conservatib@9%ct

The OIE

In addition, there is an international body known as the OIE. This body was established
1924 pursuant to an international Agreement to fight animal diseases at a global level. (
stands for Office International des Epizooties. In May 2003 the Qftamd the World

Organisation for Animal Health but kept its historical acronym OIE. The OIE is the
intergovernmental organisation responsible for improving animal health rather than anin
welfare, worldwide. In view of what the OIE says is the clatenstip between animal

health and animal welfare, it now claims to be the leading international organisation for ani

welfare. However, given the diverse nature of its member country membership, this me:
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such standards, so far as they exist, ateddilFor example, in the case of ritual slaughter, the
OIE standards do not prescribe-ptenning of the animal concerned. Yet suclktpraing

Is a prerequisite for the humane slaughter of the animal. The scientific literature on this
compelling.For example, a sheep can remain conscious for up to 20 seconds after its throa
cut. Accordingly, one should be wary of claims by industry bodies that their practices com

with standards prescribed by the OIE.

Otherwise, the principal relevamdethe OIE standards arises from its Terrestrial Animal

Health Code affecting international trade in animals, such as Australia's export of live anim
That Code aims to assure the sanitary safety of international trade in terrestrial animals and
products through measures to be adopted by veterinary authorities of importing and export
countries. These measures in turn are directed to avoidance of agents 'pathogenic' for ani

or humans. The OIE websitengw.oie.int

State Animal Welfare Legal Regime
The definition of ©6ani mal 6
In Victoria by way of example an ‘animal’ is defined in section (3) in these terms:
"(3) In this Act, other th&n3 animal means
(a) alive member of a vertebrate species including any
(i) fish or amphibian; or
(ii) reptile, bird or mammal, other than any human being or any reptile, bird or otl
that idelow the normapoird of gestation or incubation for the particular cle
reptile, bird or mammal; or
(b) a live adult decapod crustacean, that is
(i) alobster; or
(i) a crab; or
(i) a crayfish.”
Two things may be lefly said about this definition. First, invertebrates are excluded, with the

consequence that squid or octopus are excluded. Yet the scientific literature points to


http://www.oie.int/
http://www.austlii.edu.au/au/legis/vic/consol_act/poctaa1986360/index.html#p3

"(9)
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sentience of these species.

Second, it will be seen that by paragraph (b) a |abysderor crayfish is included. These
inclusions were made by a 1995 amendment. Section 6 provides for the matters to which

Act does not apply. Subsection (1)(g) provides that the Act does not apply to:

Any fishing activities authoriseddoglaciegd in accordance with the Fisheries Act 1995."

Presumably this exclusion does not affect the inclusion of such crustacea in the definition
‘animal’ on the basis that they have already been caught or fished. Appended to this chapte
'‘Guidelires on Fish and Crustacea Welfare for Marketing and Preparation for Huma
Consumption'. These may be guidelines only, but the provisions of sections 9 and 10 of
Act would now apply to fish and crustacea where they are marketed and prepared for hur
consumption. It will be seen for example that the manner in which fish and crustacea shot
be killed is specified, and in respect of crustacea, that it is unacceptable to put live crustact

boiling water.

The cruelty provisions
The cruelty offences peebed by the different State and Territory statutes are broadly similal
in their effect. For example, Victoria prescribes a variety of general and very specific offen

Section 9(1) of the Victorian Act is in the following terms:

"9. Cruelty
(1) A peson who

(&) wounds, mutilates, tortures, overrides, overdrives, overworks, abuses, k
torments or terrifies an animal; or

(b) loads, crowds or confines an animal where the loading, crowding or con
animal causes, or istbkedyise, unreasonable pain or suffering to the anim

(c) does or omits to do an act with the result that unreasonable pain or suff
caused, or is likely to be caused, to an animal; or

(d) drives, conveys, carries or packs an animalrip@sitiamioe in circumstances
which subjects or subject, or is likely to subject, it to unnecessary pain ol

(e) works, rides, drives or uses an animal when it is unfit for the purpose wit
that unreasonable pain or suftersgglito an animal; or
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() is the owner or the person in charge of an animal which is confined or ot
to provide for itself and fails to provide the animal with proper and suffici
drink or shelter; or

(g) sells, offers for satbages, drives or conveys a calf, which appears to be
because of weakness, to be sold or purchased or to be driven or convey
destination; or

(h) abandons an animal of a species usually kept in a state of confinement ¢
domestpurpose; or

(i) s the owner or the person in charge of a sick or injured animal and unre
to provide veterinary or other appropriate attention or treatment for the a

() other than in accordance @atieltheent and Land Protection Act 1994
theWildlife Act 197%r th®rugs, Poisons and Controlled Substances
Act 1981 intentionally administers to an animal or lays a bait for the anim
containing

() apoison; or

(i) any other substance which, when administered to that type of anim
harrful effect on the animal; or

(k) uses spurs with sharpened rowels on an animal; or

(I) carries out a prohibited procedure on an animal

commits an act of cruelty upon that animal and is guilty of an offence and is liable to &
more thain,the case of a natural person, 120 penalty units or imprisonment for 12 mor
case of a body corporate, 600 pénalty units.

Paragraph (a) is a remnant from an earlier time in animal welfare legislation directed

protecting animals from averuelty.

Paragraph (b) would apply to intensively produced animals but for the different codes
practice. This may be said subject to the qualification adopted in paragraph (b)
‘unreasonable’ pain or suffering, which will be dealt with shortly.

Paragraph (c) is a general ealichrovision which, once again, qualifies pain or suffering
by the word 'unreasonable’.

In paragraph (d) 'pain or suffering' is qualified by the word ‘unnecessary’. Once again t

type of qualification will be deaith shortly.
Paragraph (e) qualifies 'pain or suffering’ by the word ‘unreasonable’.

Paragraph (f) in its operation is confined to persons who are the owner or a person


http://www.austlii.edu.au/au/legis/vic/consol_act/calpa1994267/
http://www.austlii.edu.au/au/legis/vic/consol_act/wa197593/
http://www.austlii.edu.au/au/legis/vic/consol_act/dpacsa1981422/
http://www.austlii.edu.au/au/legis/vic/consol_act/dpacsa1981422/
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charge of an animal. Questions of food, drink or shelter are qualifieghygsbeproper
and sufficient’. That phrase may invite argument in a prosecution.
Paragraph (g) is specific to a calf.
Paragraph (i), like paragraph (f), applies only to persons who are the owner or in chargt
the animal. Once again, it may be semspect of a failure to provide veterinary attention
or treatment, the question becomes whether the failure was 'unreasonable’. There |
further question of what may be such other attention or treatment and in what respect
may be ‘appropriate’.
Paragraph (j) in its reference to@agchment and Land Protecti@®®#cefers principally
to the exemption of feral animals from protection. The referencevibldhite Act975
refers to exemptions for protection of wildlife under that stalateas the declared open
season for duck shooting, or the commercial killing of kangaroos. These questions will
dealt with in detail in Chapter 6, 06Wil
Paragraph (k) is selfidently very specific.
The reference in paragraphtd a prohibited procedure is to a procedure defined in
section 3 in these terms:

"prohibited procedure means any of-the following

(a) the procedure of cropping the ears of a dog, unless the procedure is done by ¢
practitioner for the puogpbsving a therapeutic effect on the dog; or

(b) the procedure of debarking a dog, unless the procedure is done by a veterinar
in accordance with the Code of Practice as to the debarking of dogs; or

(c) the procedure of dockaigaha dog or horse, unless the procedure is done by a
practitioner for the purpose of having a therapeutic effect on the dog or horse;

(d) the procedure of grinding, clipping or trimming the teeth of a sheep using an €
motased device, unless the procedure is done by a veterinary practitioner for 1
having a therapeutic effect on the sheep; or

(e) the procedure of removing the claws of a cat, unless the procedure is done by
practitioner for theoparpf having a therapeutic effect on the cat; or

()  the procedure of removing the venom sacs of a reptile, unless the procedure |
veterinary practitioner for the purpose of having a therapeutic effect on the rey
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(g) the procedutbeyimocautery or firing of a horse.”

New South Wales by contrast relies princ
Queensland (section 18), although specific provisions provide for acts or omissions taken tc
an act of cruelty. South Avadia relies on a catahl | provision stipul
treats an ani mal is guilty of an offencebo

section 13(2).

Aggravated cruelty

Section 10 of the Victorian Act provides for arohaggravated cruelty, turning on the death
or serious disablement of an animal. In turn, this may expose the person convicted un
section 12 in respect of 'serious offences’ to a penalty disqualifying the person from being
charge of an animal forpariod (not exceeding 10 years) of a kind or class specified in the
order . However, section 12 by referral t
crueltyd should enable such penaltien9 to

which are found to be of a 'serious nature'.

ouUnreasonabl ed, O6unnecessaryd, pain or su
Nearly all statut es rmmdasongblami 5 uemh guedetessay n
pain or sufferingo: see for exampl e:

e section9(1)(b) ( c) a n dPrévendon of Eruettyt taoAnimEREBst

e section 13(2)(a) AamabWelfagetl 9 8F0 u(tohu nAnuesct ersasl a

e section 18( 2)Ahim3d CareCauce Rrotestior2 Al s ( Oopai n t
circumstac e s , I's unjustifiabl e, unnecessary
N S WBrsvention of Cruelty to Animhl8 Ac®© ( ounnecessary pai nt

e sections 9(2)(e) and 9 ( 3) Anbmpl(Welfaje Az002d  (
(0unngchasmb) ;

e sections 7 arAdimaBWelfare AT Inaphoadseasonabl e
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pain or sufferingo);

e section 6( 3) ( a)ApimaNgeifaremedrunn nTeecrersi staorryy ossu f f

This type of qualification has been describedrastecal test rather than a legal principle (see
Dee v York&914) 78 JP 359), with a balance to be struck between the legitimate object of 1
act committed and the consequences for the ariordl { Wile§l889) 23 QBD 203: see

Hal s Haws gpfdwstig [2002 2 5] wunder OAni mal sd&) .

But it is difficult to appreciate the justification for imposing upon the Courts the resolution o
such a supervening policy issue by way of a case by case exercise of judicial discretion. R
one would think the starg point in formulating policy would be to address whether or not an
act or omission is humane. If, for example, in administering an injection to a sensitive joint
relieve pain or treat an ailment, a person suffers pain, then that would not lzes \d@avaet of
cruelty. Accordingly, it is suggested that, in terms of cruelty offences, the focus should be
the concept of cruelty as such and that
disregarded. Different statutes, as it is, [jvestire iHtreatment or harm of an animal, as a

starting point.

Statutory defences
Taking again Victoria's statute as an example, provision is made for certain defences to ac
cruelty or aggravated cruelty. Section 9(2) in respect of a chargelhsedtion (1) affords a
defence to an owner of the animal in these terms:
"(2) Itis a defence to a charge under subsection (1) against an owner of an animal to

time of the alleged offence, the owner had entered int@aotiagreensemt Byittvhich the
other person agreed to care for the animal."

First, it will be seen that the onus lies upon the owner to prove the agreement. Second, it
be seen that the agreement must be one by which the other person agreesttecanarfar
instead of the owner. In one sheep cruelty prosecution the owner alleged in evidence that

agreed with her son that he would assist her in caring for the animals. The defence fa
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because she did not assign the care of the animalsstmheBection 11 provides further

defences in respect of an act of cruelty or aggravated cruelty in these terms:

"In any proceedings against a person in relation to an act of cruelty under section 9, c
aggravated cruelty under secsandéieitce if the-person

(a) acted reasonably; or
(b) reasonably omitted to do an act

in defending himself or herself or any other person against an animal or against any tl
an animal.

However, this defence is confined to wheranimal attacks or threatens to attack the person

concerned, and is thus limited in scope.

Duty of care

Certain State animal protection statutes, such as that of Victoria and New South Wales
called a 'prevention of cruelty to animals' act. Tlastsethe early genesis of animal welfare
protection laws in addressing overt acts of cruelty. Such statutes point up that they, toget
with their counterparts in the other States, do not underpin or promote the humane treatme
of animals acrogskeboad. Instead, the focus is on prevention of cruelty. Yet cruelty
connotes only one el ement at the end of
may be undermined. This raises then the question of whether a duty of care should
introduced bystatute for persons in charge of animals, and in a manner whereby it is nc
negated or diminished by a code of practice. As to a duty of care, section 17(Anhandl (2),
Care and Protectio2@0k (QId) for example provides:

0(1) A person in chafga animal owes a duty of care to it.

(2) The person must not breach the duty of care.

See also sectionA)imal Welfare A&93 (TAS).

Mansbridge v. Nichols (2004) VSC 530 (17 December 2004)
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Further comment on codes and statutory exemptions
When one turns to the codes of practice, the mannercim thhby usually favour the interests
of the producer over the animalds wel far

providing for low animal welfare standards.

For example, the Code of Accepted Farming Practice for the welfare of powiitsy the
confinement of a battery hen to a floor area about three quarters the size of an A4 sheel
paper. Such enduring close confinement w
offences. As such confinement complies with theantleede of practice, however, the

statute does not apply.

I n Victoriabs statute, for example, sect]

o(c) any act or practice with respect to the farming, transport, saleror &iliimglof an
whib is carried out in accordance with a Codef@mpretiseadded]

The Act by section 3(1) defines a ofarm a

oif kept for or used in connection with primarg patitieicibaep, pigs, poultry,dgoats a
deerd..

This means, for example, that intensively confined pigs and poultry can be in effect exemg
from the Actds reach. Yet ani mal wel far
occurs and on a daily basis. And in enormous naimBerstraliavide, some 250,000 to
300,000 sows suffer ongoing confinement each year in a gestation stall or farrowing cr
Some 11 million birds are confined annually as battery hens. Some 480 million meat chicl

are intensively confined annually.

Who is responsible for creating these 0cc
Primary Industries or Agriculture and his department, the very persons usually charged ur

the local statute with its administration and enforcement.

Codes were originally produced by the-sdlfy | ed O Ani mal (béeeft bfar e

animal welfare representation) within the Australian Primary Industries Ministerial Coun
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System, now known as Standing Council on Agriculturew in effect ratifiedraft national
model codes. Like its federal and state counterparts, the Victorian Department is a membe
the OANni mal Wel fare Committeeo. Il n Victol
the local legal regime by the Governor in Council ingoretommendation of the Minister:
see section 7. Section 7(1), (2) and (3) is in these terms:

(1) The Governor in Council, on the recommendation of the Minister, may make, vary
of Practice

(@) specifying procedures for the &atperd, trandling, transportation, sale, Killi
hunting, shooting, catching, trapping, netting, marking, care, use, husbandry
of any animal or

class of animals; or

(b) about the premises, facilities, equipment or conmitimmsestt@nyhich licences
granted unget 3apply; or

(c) the constitution, procedures and processes of animal ethics committees.

(2) A Code of Ptime may apply, adopt or incorporate (with or without modification)
contained in any document, code, standard, rule, specification or method iss
prescribed, adopted or published by any authority or body as issubedfcadupéted, |
or published at the time the Code is made or at any time before then.

(3) Subject to subsection (4), a Code of Practice or a variation or revocation of a Cod
as soon as possible after it has been made be @obéshetint Gazette."

The reference in subsection 1(b) to 'Part 3' refers to the Part dealing with scientific procedure

As it i s, by their own ter ms, each <code
omi ni mum st andar dsaythosenodherwige prespribad bysthe aclevhit Stdte
ani mal protection statute. I n the O6For wa

Ministerial Council is expressed in these terms:

oto develop and promote sustainable, innofitdivie agdiquiture, fisheries/aquaculture, f
and forestry industries.

There is nothing wrong of course with that objective, but not a mention is made of anim

welfare.


http://www.austlii.edu.au/au/legis/vic/consol_act/poctaa1986360/index.html#p3
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The bias of the codes on threshold welfare questions is, it has to be saidT pktethe
model Domestic Poultry Cod&,etlition. Its introduction tritely observes:
"It is noted that there are particular behaviours such as perching, the ability to fully <
eggs in a nest that are not currently possiftagad)eptailtry housing systems. It is fu

noted that the ability to manage disease is influenced by the housing system. Thes
the subject of debate arid review.

Matters central to the almost universally acknowledged bleakcexittle battery hen are

thus put on hold. Indeed, the preface to the model code notes:

"The following Code will be further reviewed in 2010, although an earlier review will b
technologies offering significant welfare betdditsSarelaavaibtements appear in the la
Victorian Code published in Deceniber 2003.

Despite the urging of animal societies, there was a point blank refusal in 2010 to initiat
review of the codes. The Australian Animal Welfare Strategy sttieeceason. However, it

will be recalled from earlier in the chafjiaragraph 4hat the Australian Animal Welfare
Strategy only seeks to provide for similar animal welfare threshiblespmoposed new

Standards anduBlelinego those already primed for in the codes.

A list of the national model codes of practice appears in each code. They are pervasive in |
reach across the different classes of animals and different practibesrespect, it will be seen
how the Commonwealtlo gd¢afectlready a primary role in animal welfare in Australia (in addi
regulation also of the live animal trade) and that these national model codes with their low !

effect regulate the welfare of some half a hillioalgnimals a

The further consequence of otherwise unenforceable codes has been the systematic subve

of the reach of State animal protection statutes over the last 25 years or so.

These two points raise a real question of public interestawgdegocal statutes enacted to
remedy a perceived mischief have been denuded of their pith and substance so far as r
animals are concerned and instead replaced by national model codes of practice prescribing
animal welfare standards for the overwhelmiags of animals in order to serve producer

interests.
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33. Section 6 of the Act provides for the matters to which the Act does not apply. It is in thes
terms:
"(1) This Act does not apply to

(a) the slaughter of animals in accordamee mdthstthect 1993r any Commonwealth Actl;
or

(b) except to the extent that it is necessary to rely upon a Code of Practice as a de
offence under this Act ting kieeptiment, handling, transportation, sale, killing, hur
shooting, catching, trapping, netting, marking, care, use, husbandry or manage
animal or class of animals (other than a farm animal or class of farm animals) \
carried outaccordance with a Code of Practice; or

(c) any act or practice with respect to the farming, transport, sale or killing of any f
which is carried out in accordance with a Code of Practice; or

(d) anything done in accordance with the
Catchment and Land Protection Act 199¢

(e) the treatment of any animal for the purpose of promoting its health or welfare b
accordance with the instofcioeterinary practitioner; or

() the slaughter of a farm animal on a farm if
(1) it is slaughtered for consumption on that farm; and
(i) it is slaughtered in a humane manner; and
(i) itis not slaughtered for sale; and
(iv) itis notalightered for use in the preparation of food for sale; and
(v) itis not removed from that farm; or

(g) any fishing activities authorised by and conducted in accordance with the Fishe

* %k k%
* %k k%

(1B) This Act, excepit 3 does not apply to anything done in accordéainige Avithoree
(2) In subsection 6(1)(f) farm has the same meaiagrassinythet 1993

(3) For the purpose of determining whether or not subsection (1) or (1B)a%a]es to a pa
specialist inspector may exercise a pareer2eét out in

It will be noted in subsection (1)(b) and (c) how a code of practice operatefeseaod

exemption to the offence provisions.

34. Sections 13 to 15C of the Victorian Act provide specifically for offences arising out of baitir

and luring (section 13), tralpooting (section 14), selling traps (section 15), setting or using


http://www.austlii.edu.au/au/legis/vic/consol_act/mia1993178/
http://www.austlii.edu.au/au/legis/vic/consol_act/calpa1994267/
http://www.austlii.edu.au/au/legis/vic/consol_act/poctaa1986360/index.html#p3
http://www.austlii.edu.au/au/legis/vic/consol_act/wa197593/
http://www.austlii.edu.au/au/legis/vic/consol_act/mia1993178/
http://www.austlii.edu.au/au/legis/vic/consol_act/poctaa1986360/index.html#p2A
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traps (sectiod5AB), dogs on moving vehicles (section 15A and section 15B) and, breeding
animals with heritable defects (section 15C and Schedule containing a table of diseases c;

by heritable defects).

Mutual Recognition Act 1992 (Cth)
A Greens member of the ACLegislative Assembly introduced a Bill in 2007Anireal

Welfare Amendmen2®l¥, proposing an amendment toAhenal Welfare A&92 (ACT) to
prohibit the keeping of hens in battery cages for egg or carcass production. The Bill did 1

therefoe attempt to prohibit the sale of battery hen eggs.

The question arose whether the proposed

princi pl e ®8utualiRecsgaitonldé® (Cth)9 Section 9 provides:

oThe mutual recognition prinaplgdct to this Part,pgoddeéd or imported into the first
State, that may lawfulbplde that State either generally or in particular circumstanc
because of this Astl@irethe second State either generally or ircparstauieesi(as the case
may be), without the necessity for compliance with further requirements aé descrik
[emphasis added]

In other words, the principle is that goods which may be sold in one State or Territory may
sold in a secondede or Territory, regardless of different standards applying to goods in the

relevant jurisdictions.

The proposed law did not fall within the kind of laws which by section 11 are permissib

exceptions to section 90dmll5(Ihand (R}gptovide:e c ogni

(1) The mutual recognition principle is subject to the exceptions specified in this sectic

(2) The first exception is that the principle does not affect the operation oStatg laws of
that regulate the manner of thecddm the sec@tdteor the manner in veleitdrs

conduct or are required to conduct their lresioedstigitieduding laws set out in the
examples below), so long as those laws agppdylgarodiizénin orimportedinto the
secorgtate

Accordingly, the question became whether the proposed law if enacted would fall within t
Omut ual recogniid, it vwould bp nvalid;afiit gid netdit. would Ibé valid, tor ad

least not invalid by reason of Metual Recognitionl86g (Cth).


http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#state
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#goods
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#state
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#sell
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#state
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#goods
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#produce
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#import
http://www.austlii.edu.au/au/legis/cth/consol_act/mra1992221/s4.html#state
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In summary, members of the Barristers Animal Welfare Panel who gave advice in the mat
concluded that the proposedW woul d not f al | within the
was because, i n -Boods6 b s dmmhavgvprodbcBdainganState &
and their sale in another, so that if those goods, however produced, may be lawfully sold in
State, they can be sold in another without unreasonable sale impediments. If the Bill had &
enacted, the goods that lawfully could be sold would have remained unchanged. But in

ACT the means by which the goods could have been produced wobkkhawere limited.

If, on the other hand, the Bill had restrictedstleof the goods, then it would have fallen

within the O6mutual recdgnition principletd

So, legislative abolition of thed@r, the sale and production, of battesy eggs, for example,
woul d contravene the Omutual recognition
competition policy principles, and thus be invalid, failing the unanimous agreement of tl
Commonwealth, the States and the Territoriesetie an exemption. Attempts to achieve
such agreement in the past have failed. Such agreement may be more readily achieved
Commonwealth were to lead the way in seeking a further exemption for any |duticathe

Recognition A292 to thosealws already provided for: see section 14(2) and Schedules 1 and

Enforcementd the underlying failings
The question of enforcement wild/l be deal i

enf orcemento. For t h eatgnforeesnenhaf whatiremains ef eaxhu f
| ocal statuteds protective reach is | eft
limited resources. A widenging public interest statute remains largely unenforced and thu:
unobserved. In an age inievhindividual or corporate producers may be backed by a producer
body fighting fund, it is difficult to appreciate how a charity can also be expected to risk

adverse costs outcome in a difficult or protracted prosecution. Only the State hascé® resou

A copy of the Opinion is available at the Barristers Animal Welfare Panel welsitbat/p.org.au


http://www.bawp.org.au/
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necessary to enforce a public interest statute, especially suchiaagingleone. The

responsible departments should do so, but their enforcement record is, to say the least, mod

There is the further difficulty of the selident conflict ointerest of a department of primary
industries or agriculture remaining in charge of enforcement and administration of the statt
despite viewing itself as the o6friend6 o
indifference of a Departémt, such as in the case of the West Australian Department of Loca
Government in the live sheep export daspartment of Local Government and Regional Devel
(Prosecutor) and Emmanuel Exports Pty Ltd (ACN 008 676 131), Graham RicharélDaws ¢
Anthony Stantion (Accusedylagi stratesd® Court of Wester
judgment delivered 8 February 2008. It took the Department some 18 months from the tin
the complaint was brought to its notice before charges were filggojust expiry of the

l' i mitation period. Dur i ng mu c {Generél soughtitos t
avoid taking action on purported jurisdictional grounds, consulting in turn each of the fedel

AttorneyGeneral's Office and the West thaigan State Solicitor's Office.

Oneinterimsolution, for example would be to assign responsibility for the administration an
enforcement of the local statute to each State AtGreey e r al 6 s Depart ment
of any animal protection stattien on enforcement of provisions or tasks substantially legal in
nature. This would then remove the conflict of interest or cultural indifference which present

permeates State Departments responsible for enforcement of these statutes.

Reform d a naional animal welfare statutory authority

Another andongterm preferred solution, for example, would be to create a national anima
welfare statutory authority. As most animal businesses are conducted by company vehi
(whether for taxation reasonstoo | i mi t it ability), the Co
could be relied upon to regulate them, having regard in particular to the expansive interpreta
of the corporations power by the High Court of Australia iwtr&Choicease. In addition,

there are of course a number of relevant Commonwealth heads of power that may be calle
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aid, including:

@) the trade and commerce power (section 51(i));
(b) the corporations power (section 51(xx));

(c) the territories power (section 122);

(d) the posts and telegraph moWsection 51(v));

(e) the power in respect of Commonwealth instrumentalities and the public servic
(section 52).

And of course there is section 109.

Alternatively, a model could be adopted, such as that adopted in the case of t
C o mmo n w eEaMiranmmeiPsotection and Biodiversity Conserva®9. Aclt will be

appreciated that the Commonwealth has no express powers under the Constitution in resy
of environmental matters. But the sharing of responsibility for environmental matters und
that Actreflected the cooperative federalism ofritergovernmental Agreement on the Environ

signed by the Commonwealth and all States and Territories in 1992.

Deficient powers of inspection

On the detection of offences, the vital power to permit randpeciion of premises (such as
a battery hen shed) Ilies, for exampl e, ur
for Primary Industries or his delegate: section 24L. Section 24L is in these terms:
A specialist inspector may, fordbe @iamp@ this Part or regulations under this Act, and w
the prior written authority of the-Minister
(a) enter premises (that is ndsapetBog), in or on which an
animal or animals are housed or grouped for any purpose; and
(b) inspect any animal, plant, equipment or structure on the premises; and

(c) observe any practice being conducted in conneagemevitrofren ananal or
animals on the premises.

This power is exercised sparingly.

Ot her wi se, for an RSPCA or (say) pol i c


http://www.austlii.edu.au/au/legis/vic/consol_act/poctaa1986360/index.html#p2
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groundso to enter premises under differ

make a complaint (infrequent) or the cooperation of the relevant producer (unlikely).

l nspectorsd other powers of i nspection

Chapter 10, o6Challenges of prosecution

Livestock Managemant Act 2010 (Vic)
41. In Victoria on 1 January 2011 theestock Managemer20A6tcame into operation. The

express purpose of the Act is 6to regul :

42. Section 4(1) of the Asedionmothong in thie Act affdttathe 0
operation of . .. 06 \PaventienwksCrullty tosAnmaldAaddl , u da én
anything done or required to be done un:
defence to an offence undee BreventionGrilelty to Animals 2A@86 if the person was
carrying out oO0éa regulated I|Iivestock ma
prescribed l i vestock management standa
management standarére to be lower in a material respect than that provided for by a
code of practice sanctioned by Bnevention of Cruelty to Anima@38.ch defence under

the POCTAActwould be even more readily achieved.

OLi vestock manage nesection2to meawadny activity tha reldtesftoi
the oOéhealth,-sbosbangryyfodibeetock duri
i feéd. OLivestock management standardo

the Act or any other publishedrgdard relating to the management of livestock.

Section 6 stipulates that a livestock operator must comply with all prescribed livesto

management standards.

43. By section 7(1) o0a I|livestock operatoro

cha ged6 of | ivestock, a term which in tur
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out a oOosystematic risk assessmentod of 1
systematic risk assessment must pfthalikelyn gs
ri sks to ani mal wel fare and details of

mi ni mi sed. 6

However, where a livestock operator carries out a regulated livestock management act
under an oOapproved c¢ o mpotkiopenatoris notrregairadgt@ me
comply with section 7 or 8, or any regulation that creates an offence for failing to comp

with a prescribed livestock management standard.

A o0controlling authoritydé is defbodythat by
is responsible for a compliance arrangement. In paragraph 93 of the Victorian Departme
of Pri mary | n dhekivestockeManagemenudatew dpproach to livestock
regulation in Victdria i t i's explainedity@t meandsc otnh
particular compliance arrangement (e.g. an industry body, a company/business an indivi
or other entity). Thus it would seem that industry bodies such as those representing chicl
producers, egg producers, pork producerdiaestock transporters would qualify as a
ocontrolling authority.é Alternatively,
could be a ocontrolling authorityodo. A ¢
Agriculture under section 12{d) approval of a complianaerangementBy section 13 a
compliance arrangement must contain, amongst other things:

o(e) verification arrangements design
practicable, that the compliangecamee nt i s compl i ed witheo

Apart then from such overification arra
compliance by his own business, it is left to the Secretary to the Department of Prime
Industries to monitor compliance by the businesatopevith the approved compliance

arrangement: see section 17. By section 23 the Secretary may delegate to another

servant any power of the Secretary under the Act, so that in practice this is likely to
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monitored by a DPI officer well down theaim of command.

(A similar power of delegation is also conferred on the Minister by section 22.)

46. An inspectorate comprising public servants (presumably DPI officers) is provided for und
Part 5, including their powers. The powers are provided fanamraer were property

rights in certain circumstances prevail over animal welfare.

47. The limited circumstances in which the Minister (or his delegate) may revoke or suspend

approval of a compliance arrangement are set out in section 20; see aBb. section

48. In summary, the Act provides for two compliance regimes. First, a regime in respect
livestock operators without a compliance arrangement where inspection and offences \
apply. Second, in respect of aremulatory scheme of monitoring where groapd

compliance arrangement is in place.

At the time of writing, no Victorian Standards have been promulgated as regulatior
although it is proposed to introduce standards for livestock land transport and by adoptic
of the Pig Code (to be restyled tdlian Standards for the Welfare of Pigs). Other

standards will follow.

49. The Livestock Management®d was developed after consultation with members of
industry working groups and other stakeholders representing industry, namely, poul
(egg/chickenmeat), dairy, cattle/sheep, pork processing and livestock transport. A
workshop of key stakeholders was held in April 2008. Instead of incorporating propose
Standards under tigevention of Cruelty to Anima®88dr by amending that Act to add
anewpart-6 Duty of Car eod, the workshop supp

oLivestock Managemeit Aptr o v i d-regulatory approaeh. ¢ o

I n paragraph 44 of the DPI document exp

breachesdonotagpe t o regul ators to deserve ser
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Private prosecution
The denial or removal of the right of private prosecution under an animal protectiol

statute (Victoria, Western Australia and now New South Wales) inhibits the prospect of
pat i cul ar Otestd cases as to the pretec
publicised case in New South Wales <con
whether she suffered by reason of her solitude): it is unlikely that suchaldabe w
mounted by the organisations or persons authorised to prosecute by the Victorian or Ne
South Wales statutes. Further, it is difficult to see how such test cases could
characterised as contrary to the public interest or unnecessary whenegagiagestions as
to the pain or suffering of an animal.
In terms of the New South Wales Act, it can be said that just as the Commonweal
Director of Public Prosecutions has the power to take over and discontinue a priva
prosecution brought in ratat to a Commonwealth offence, so too does the New South
Wales Director of Public Prosecutions in relation to a New South Wales indictable offenc
The DPP's power could be extended in this respect to prescribed summary offences, s!
as those providedrfen an animal protection statute. Indeed the former Commonwealth
AttorneyGeneral, the Hon Darryl Williams, said in his Second Reading Speech on tf
Crimes and Other Legislation Amendra@6i Bilbecember 1996:
oThose provisions were origitedlyfoenide purpose of deterring private prosecutions b
inappropriate circumstances, particularly for offences related to national security or i
obligations. However, since establishing the Office of the Cominfarivie dhto &3 cetion
the retention of those provisions is difficult to justify. That is particularly so now that

Public Prosecutions has the power to take over and discontinue a private prosecution
a public offence.

Accordingly, the NSW Difdodd Puplio Rresecutitd8¥ar as s e
simply amended to extend the power to summary offences under the animal protection stat
would have been sufficient to address any concerns raige8ecdhd Reading Speech of the

Bill, and would have conferred the advantage of not appearing to politicise the process

prosecution by making a private prosecution subject to the consent of a political representati
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In addition, the notion expressed the Second Reading Speech by Mr Michael Daley,
Parl i amentary Secr et a.royremove largy tencauragemeBtitol delibera
inadvertently trespass to obtaié evidengel s t o acknowl edge two
estalished principles exist by which Courts determine whether to admit or exclude illega
obtained evidence and, second, laws exist for protection of private or public property fro
trespass, with appropriate penalties. Accordingly, the objects of artenabmprunder the

statute should not be surrendered or subverted where adequate legal measures exist to dez

evidence so obtained.

The further suggestion in Mr Daleyds Sec
wer e 0sevVver aphivate prasecutians, enslgdingl Where two were withdrawn, is
arguably not a substantive ground for removing the right of private prosecution: even tl
remoteness of the DPP in the prosecution of offences was not a check, for example, on me
miscarriagesf j ustice in England, such as 06The

that matter, in Australia (for example certain recent well publicised cases in Western Austre

Il n any event, the statement themghttobewiosge ver a
Further, with only 6several d private pros
t hat such trespass is not so much direct

presumed object of exposing to pubkswsome particular practice, or to achieve some other
object unrelated to private prosecution. Indeed, one or more constructive alternatives to 1
Bill may have been to enhance the powers of inspection of authorised officers in order tt

public confidece could exist as to matters the object of such trespass.

Commonwealth legal regime for the export of live animatsa critical overview

The Commonweal th | egal regime is dealt wi

Briefly though, an inspection tie Commonwealth legal regime indicates there is no

Commonweal th intent i Bxparte McLedO80y48 CLRt4N2et 483). e |
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Not withstanding that, as a matter of | aw
between Commorealth laws and the State law. Indeed, ifctim@anuel Exports, dhse

Magistrate found that there was a direct operational inconsistency between Commonwealth
State laws, leading to the acquittal of the defendants on section 109 grounds in respec

chargestherwise found to be proven.

Second, the Standards themselves are expressed in a discursive way, thereby not le
themselves to law enforcement (or perhaps observance in different respects by the indus
Otherwise, matters about the Commealth legal regime are examined in detail in Chapter 3,

6Live Ani mal Exportsad.

Misleading and deceptive conduct under th&€€ompetition and Consumer Ac2010

The guestion of standing to sue underAthstralian Consumer ikadealt with in Chapt&,

Three Key Challenges in Strategic Public Interest Litigation.

The misleading and deceptive conduct provisions oAusiealian Consumer hzay be
relevant in a number of ways. The former sectidiré&de PracticeslAgY is now reposed (as

of 1 Januarg011) in section 18 of theistralian Consumer (Sckedule 2 to theo@petition

and Consumer 2@10). Whilst not the only misleading and deceptive provision, section 18 c
the ACL for example prohibits a person, in trade or commerce, from engagsigaiting

and deceptive conduct. The terms of the formerosesfl have been retained, stnat
mersond has been substituted for ©&6corpor

mirror provisions in State and Territory Fair Trading Actglimeelevant.

As noted in Chapter 3, 60Three Key Chall
intensive producer of animal products may market them on the basis that the animals w
raised in enriched conditions, when in fact they were weicldration under th&ustralian
Consumer Lafvmisleading and deceptive conduct would not only correct a public wrong, bu

would also stand to create a more informed consumer choice. Strategically speaking, this w
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impeach the basis on which custoaiEgiance was built and thus, by exertion of market

power, perhaps lead to a more huewhange in producer practices.

Further, a proceeding for misleading and deceptive conduct und€Lthas two further
advantages. First, by comparison with a pri@ecunder an animal protection statute in
respect of one or comparatively few animals, a proceeding under the misleading and dece|
conduct provision enables a case to be made against major players within an industry. Sec
such a proceeding alsdesteps the difficult problems of proof which confront a prosecution

where codes of practice providelfov animal welfare standards.

In Australian Competition and Consumer Commission v C.I. §2Cb0P#&CAd1511 (23
December 2010) the Federal €aleclared that the respondents had misled the public by
|l abelling and selling cartons of eggs | al
eggs were produced by caged hens. The ACCC alleged against the first respondent breact
sectionsb2, 53(a), 55 of tHErade Practices ®at4and alleged against the second and third

respondents breaches of section 55 of the Act. North J at [31] said:

0The conduct involved a high 1l evel of
because, once the eggs were placed in the cartons, it was impossible to determine
range or notéFurther, the conduct amou

range eggs as a matter of principlejhopingto@ t he cause of ani

Frequently however, in the case of marketing animal products, misleading and decep
conduct may arise by the silence of the j
halft r ut h dnot the tplace to irebearse the law on misleading and deceptive conduct |
silence, or otherwise. However, a compendious statement of relevant cases on misleading
deceptive conduct by silence may be fouvston Nominees No 2 Pty Ltd v Clambake Pty L
[2011] WASCA 76 (1 April 2011), including a consideration of the recent High Court decisit
on silence iMiller & Associates Insurance Broking Pty Ltd v BMW Australia [E0fE)]ce Ltd

HCA 31.
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Appendix

Guidelines on Fish and Crustacea Welfare for Meeting and Preparation for Human
Consumption

Your responsibility

Fish and crustacea may experience pain and stress. For this reason, the humane treatment of
animals is now legally enforced. Handling and killing of fish and crustacea in thenchtestagirant
trade as well as the holding for retail must be conducted humanely.

Legislation

The Victorian Prevention of Cruelty to Animals Act 1986 was amended in 1995 to include protecti
of fish and crustacea once they are caught and deliveretesalgrtraders. The penalty for cruelty to
animals is $6000 or 6 months imprisonment.

Handling

Fish and crustacea must be transported and held in conditions which do not cause pain or distress.
keeps the animals healthy and improves product quality.

Containers

e Ensure holding containers are of adequate size and design to avoid physical restraint and dams
the animal.

¢ Do not overcrowd animals.

¢ Do not mix incompatible species.

e Do not tie the limbs of crustacea. Where necessary claws may bept@acnb injury or
cannibalism.

Water

Maintenance of good water conditions in holding tanks and containers involves:
water purification and filtration;

regular water testing;

avoidance of rapid change in temperature and water quality; and

adequate aeratio

Signs of poor conditions include:

e foam on the water surface;

¢ cloudy water; or

¢ slime and algal growth on the tank walls.
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Humane killing of fish and crustacea

All live animals to be used for food must be killed humanely.

Fish

Keep handling of fish prao killing to a minimum. A skilled person should then kill the fish
(including eels) by a fast, heavy blow to the head and/or spiking (using -bladedwnife to
penetrate and then destroy the brain).

Crustacea

Unacceptable

These methods are ungtable because they cause pain and suffering to the animal:
e Separating the tail from the head of live crayfish or similar animals.

e Removing tissue or flesh from live animals.

e Putting live crustacea in boiling water.

e Serving live crustacea to diners.

Acceptable

Salt water/Ice slurry method: This applies to all crustacea for human consumption, whether eaten
(sashami) or cooked. When the body temperature of crustacea is reduced, their activity slows anc
eventually become insensible. If the body tempeiateeduced further, the animal will die without
suffering. Jt is therefore recommended that live crustacea be immersed inshmryicéor a
minimum of 20 minutes before any further processing. The animal is assumed dead if no moveme
detected Wwen handled. There should also not be any movement of the pincers or any eye reflex
crabs, and crayf i s Hsanydoabt, brsf the dperator mrefers,amadditibnitom
the ice slurry, a skilled operator may then rapidly dést@ayitnal's nerve centres (pithing).

How to make an ice slurry

Note - Australian research has shown that the immersion of crayfish in slush ice for up to 18 ho
causes no loss in edible quality of the tail flesh.

1. Fill a container with crushed id¢eent add salt water; with an ice to water ratio of 3:1 (consistency of
wet cement) and a temperature of minus 1 degree Celsius.

2. Ensure there is adequate ice to maintain the correct temperature throughout the process.
These Guidelines were prepared byittrian Animal Welfare Advisory Committee, in consultation
with the Restaurant and Caterers Association of Victoria and produced and distributed by the Bui
of Animal Welfare. Colour brochure format copies of these guidelines can be providedtihyg contac
the Customer Service Centre.
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2 Three Key Challenges in Strategic Public

Interest Litigation

The three challenges

Any number of challenges may confront the lawyer briefed in strategic public intere

litigation. But there are three central chakbeddgeese challenges arise because the law is still

evolving, and because, in particular, private interest principles and thinking still inhibit supel

courts from extending or applying legal principles in a more flexible manner to address pul

interesttoncerns. The three challenges are:

(@)

(b)

(©)

first, the question of whether the party, usually a NGO, has standing to sue or loct
standi;

second, whether the party should be required to give the usual undertaking as
damages in order to obtain an interlocutgunction where enforcement is sought of
the law of the land or the public interest; and

third, the use which a person may make of information which comes into theil
possession which exposes a public interest matter, but which that person knows to
corfidential. Ordinarily, such a person would be under a duty at law not to publish i
Price Albert v Strgdgd9) Vol 1 Mac&G 25; 41 ER 11Diichess of Argyle v Duke of
Argyl¢1967] Ch 30Attorney General v Guardian Newspapers [11@89M0d 2.C109,

206, 268; or for example in Austrdlisstralian Broadcasting Corporation v Lenah Ge
Meats Pty L{@002) 185 ALR 1, 10. Typically, a person seeking to protect confidentie
information will apply for an interlocutory injunction on the groundseatliorof
confidence and/or say breach of copyright. Having regard to the establishment i
Engl and for some time now of a counte

application, the question ari seshesasl t o
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to exist in Australia, or whether it remains at least arguable in the Federal Court or
ultimate appellate court such as the Full Federal Court or the High Court. In roun
terms, it would appear that the argument is not open in Victoria oA8stiilia by
reason of decisions by the Courts of Appeal in these States. It would appear to be oy
to be argued in New South Wales, having regard to observations by NSW Court
Appeal judges. In any event, even if the public interest defencepsnndbere are
narrower defences which may be relied upon in a given case to defeat such
application. These will be examined when this third challenge is dealt with in mo

detail later in the chapter.

The first challenge: standing to sue

Boyceds case
The starting point is the statement by BuckleyBbyne v Paddington Borough Coun

[1903] 1 Ch 109, 114 that a plaintiff can sue without joining the Attorney General in respect
a public right in two instances. The first limb oBihyoeile, abouwhether a private right of
his own is interfered with, is rarely invoked. The second limb, according to Buckley J, was t

o6 where no private right is interferec
suffers special damagetpdduigelf from the interference with thé public right.

Plainly, such a rule on standing to sue was directed to guarding against enforcement procee

by the officious intermeddler, or busybody. Bdyaile prevailed in Australia until the 1980s.

ACF v Commonwealth

The next relevant principal case Wastralian Conservation Foundation v Commonw
(1980) 146 CLR 143; (1980) 28 ALR 257. The ACF applied for declarations and injunctic
challenging approvals given under legislation for devetopintiee resource and tourist area
of Queensland. The Commonwealth applied to strike out the proceeding, alleging the ACF |
no standing to sue. At first instance, the proceeding was struck out, and on appeal, the I
Court held that the ACF had ndeneant special interest and thus standing. Gibbs J said that

theBoyce x pr essi on Ospeci al damage peculiar t
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ohaving a speci al interest buwt tthreatsud | & c
odes not mean a mere intellectual or e mot

OA private citizen who has no special i
of course, he is permitted by statute

The breakthrough in Onus v Alcoa of Austra Ltd

A short time later, i@nus v Alcoa of Australigl981) 149 CLR 27, Lorraine Onus, a
member of an Aboriginal people applied for injunctions in the Victorian Supreme Court t
protect Aboriginal relics under threat from construction of a satdhertland that Alcoa was
obliged to construct by agreement with the State of Victoria. Ms Onus was denied relief at f
instance and on appeal to the Full Court on the basis that she had no standing. On appes
the High Court, it was held that Nsus had standing. Her standing turned on a question of
fact and degree, and in particular that the Aboriginal people were the custodians of the re

and actually used them, so that there was more than a mere intellectual or emotional concer

North Coast Environmental Council Inc v Minister for Resources

The next major case wisrth Coast Environmental Council Inc v Minister for Res
[1994] FCA 1556. The North Coast Environmental Council had sought a written stateme
setting out the findings,vi dence and reasons for the Mi
sawmiller to export wood chips. The Minister said that the Council had no standing to s
because it was not a O6per son AdmigstrativedsEnsd L
(Judicial Review) A#ckville J held that the Council did have standing, and listed five matte
favouring the existence of standing. These included that the Council was a peak environme
organisation; was recognised by the Commonwealiftean8outh Wales governments; had
received Commonwealth funding; and had made relevant submissions on forestry manager

i ssues. These matters pointed to more th

Environment East Gippsland Inc v VicForests

Most recently Osborn J of the Supreme Court of VictoEavimonment East Gippsland
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Inc v VicForeg2610] VSC 335 (11 August 2010) found that the plaintiff had the special intere:
necessary to confer standing by reason of, in particular, thateiehah@paged on an ongoing
basis in the consultative process undertaken with respect to the formulation of the relev:
Forestry Management Plan; it was an actual user of the relevant coupes, thus exhibitir
greater degree of interest than that of menolbéine public; it had made relevant submissions
to the Department of Sustainability and Environment; and had received from government
financial grant in recognition of the pla
the public interst: see paragraph [80], and generally paragraphs [70] to [88]. Osborn J refel
with approval at [7T]o S a c k v i |idNarthIdast Ervieoomestal ©onncil Inc v Minister

Resources

Standing to sue under thedustralian Consumer Law
One futher and important point on standing. If a proceeding were to be brought for

misleading and deceptive conduct undeAtiseralian Consumer, tla@n no such standing to

sue issues should arise. For example, an intensive producer of animal prothartsetnay
them on the basis that the animals were raised in enriched conditions when in fact they w
not. A declaration under tA€L that there had been misleading and deceptive conduct would
not only correct a public wrong, but also stand to createeainfmed consumer choice.
Strategically speaking, this would impeach the basis on which customer allegiance was buil
thus perhaps, by the exertion of market power, lead to a more humane change in produ

practices.

Section 232 (2Australialamsumer LaBchedule 2 to tH@ompetition and Consumer Act
2010) provides that the Federal Court may grant injunctive relief where, on the application
the regulator o0or any other personod, it
en@ge, in conduct in contravention of, amongst others, a Chapter 2 provision (such as sec
18 prohibiting misleading and deceptive conduct by a person, the new equivalent of the forr

section 52 TPA). The Australian Consumer tammenced as of 1 Jar2011. (This
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injunctive power under the fornlgade PracticeslA¢Y was conferred by section 80).

In Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment(209@adgesfent Lt
ALR 616, the applicant was a stranger to the dispwiag suffered no loss or damage by
reason of tdormmluct &nstpcapaciyears & ddrporate petiserapplicant simply
invoked the jurisdiction conferred on the Federal Court by section 80 (broadly the form:e
equivalenof section 232Austalian Consumer).and 163A. The respondent challenged the
applicantdés standing to bring the procee:
163A so far as they conferred such standing. The High Court determined the appeal on

basis tht standing existed in the applicant.

Further,Bowen CJ had previously observedhalps v Western MGuong Ltd
(1978) 20 ALR 183 that the purpose of section 52 is to protect the public from being misled
deceivedPhelpsvas approved ifruth AbouMotorwayslt was observed iffruth About
Motorwaykat an application for injunctive relief under section 80 is, in its nature, one for th
protection of the public interest; and the same may be said of section 163A: per Gleeson CJ

McHugh J at [17].

The Attorney General rule

There is a general rule that only the Atte@myeral may institute proceedings for a
public wrong, doing so ex officio or on the relation of a private cikzeonbserved by
Gaudron J inTruth About Motorwayst he t 6 @omrad tdi tnuiat ur e of t ha
from the status of the Attorney General in British But.there is no equivalent constitutional
basis for the rule in AustraliBhat is because the office of Attorney General is well understood
in our legl system and is not an office recognised by the Constitttierthus simply in

Australia a rule of the common lafs a rule of the common law, it can thus be abrogated by

8 Section 163A of the former Trade Practices Act 1¢
Federal Court seeking a declaration in relation to the operation or effect of, amongst others, a provision of (the forr
Part V consumaarotection provisions.
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the parliament so as to allow any person to represent the public intehest astitute legal
proceedings with respect to a public wrong: see further per Gaudron J paragraphs 37 to 41.
general rule is subject to exceptions, such as the common law exception of obtaining stan
to sue where a special interest is estahltblgeabsence of a standing to sue barrier under the
TPAGOsS consumer protection provisions; or
parliamentThis is a further point to keep in view when considering UK cases on the Attorne

General rule or th@rown in the UK, which will be examined shortly.

The second challenge: the undertaking as to damages

Save in 6special d or O6exceptional d circurm

The second challenge is the question of whether a party can be exempted from t
ustal undertaking as to damages for the grant of an interlocutory injundBtue Wedges Inc v
Port of Melbourne Corp¢2atdd) VSC 305 (9 August 2005), a case about a course of dredgir
of Port Phillip Bay, an interlocutory injunction was refogeduse of the failure of the
applicant to offer the usual undertakings as to damages. Mandie J at paragraph [11] obse
t hat such an undéerstaavkei nign weaxsé erpet geubi graehdg cou p
said by Heydon J in an interlacytinjunction application in the High CourtGombet v
Commonwealth of AugBaégq2005] HCA Tran 459 (29 July 2005) at [1530] to [1645]). In an
event, His Honour found that the balance of convenience did not favour the plaintiff. Ir
Young, Crof& Smi th &60On Equity®d, the Itisanlymepmbciah u

circumstances thatothe undertaking is to

Other circumstances in which undertaking not required

The learned authors also state, in summary, that wker@rdatvn or a party
representing the Crown is suing to protect the public interest, an undertaking as to dama
may not be exacted: g&astralian Competition and Consumer Commission v Giraffe World ;
Pty Ltd1998] FCA 819 (14 July 1998; (199834 512; see al€ptus Networks Pty Ltd v City

of Boroonddi®97] 2 VR 318, at 330ff. The learned authors also state that where there
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sufficient public interest and a statutory injunction rather than an equitable injunction is soug
a Court may dwy require a limited undertaki@gntury Metals and Mining NL v Y éD9&&)s

85 ALR 54

The Crownds exemption when suing in the p
Turning to the first of the two principles stated by the learned authors about the Crow
suing to protectie public interest, Lindgren J of the Federal CoGitaffe Worttischarged a
Mareva injunction because the Commission refused to give an undertaking as to damages
the course of his reasons, Lindgren J traced the origin and history of thenpilageiee
Crown from being required to give an undertaking as to damages, beginniigprnein
General v Albany Hotel Cofi886y 2 Ch 69. His Honour noted that the decision in that case
Oappears to have been legabratiendle. o Some pfl 8 c moa
Giraffe Worl@rmiston JA as a member of the Court of Appe@ptns Networks Pty Ltd v City
of Boroonddrad similarly observed to Lindgren J that the exemption for the Crown came to b
later justified on thkasis that the Crown could not be made liable in damages in an ordinar
action. Lindgren J noted that this rationale disappeared in England on the pas€ingvaf the
Proceedings Act 184d that in relation to the Crown in right of the Commonwealth,

comparable provisions were to be found in sections 56 and 64udithiary Act 19@3h).

His Honour then appeared to note that the scope of the exemption for the Crown wa
cut down inHoffmaha Roche & Co AG v Secretary of State for Trade HfV5)dAGH305
(HL), so that in cases of the Crown seeking to enforce (by interlocutory injunction) proprieta
or contractual rights, it should be required to give the usual undertaking as to damages.
Honour further noted that it was held that the @tomhen suing to enforce the law of the

land, should not necessarily be required to give an undertaking as to damages.

It may be said that the House of LordHwffmanbha Rocheemoved the former Crown
exemption, creating instead a new limited penttiat a discretion only exists in the Court in

appropriate circumstances to not require the undertaking where the Crown sues to enforce
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law of the land. In any evehipffmaniLa Rocheas followed in Australia @ommonwealth v

John Fairfax & Sotdi(1980) 147 CLR 39, a decision of Mason J.

Criticism of the Crownds exemption
Like Lindgren J iGiraffe Worl@rmiston JA i©Optus Netwosdead at [321]:
oNevertheless, since those decisions it has been thought that the Crgywe iarstill not ob
undertaking where it does seek interim relief in the course of seeking compliance with

that purpose forming a new basis for a
Crown became liable to suit as if drdieralitigant.

Lindgren J noted iGiraffe Worthat there was no reason why a distinction should be drawn
between the Commonwealth seeking to protect a proprietary or private right, and a private
citizen, now that the Crown was not immune frahilily in damages. Ormiston JAjptus
Networksoted how the new rationale for not requiring the Crown to give an undertaking as to
damages had been criticised, and at 321 h
No doubt this criticisms j usti fi ed, given that the inc
be anchored in something which was later removed. Indeed, in England between the passin
theCrown Proceedings A847 and theloffmanba Rocleecision of the House of Loras i

1975, it would appear that no legal rationale for the Crown exemption existed. That said, the
new limited principle of a discretion only in the Court from 1975 where the Crown sues to
enforce the general law, could be better justified in the circemsttagiven case where,
without more, the competing public interest factors are sufficient. For it is difficult to see why
this discretion should turn on the status of the Crown instead of the public interest as such. I
were otherwise, itwould beaamper mi ssi bl e for others to e

discretion.

Finally, inGiraffe Worltdindgren J concluded that there was no reason why the ACCC should
not be required to give the usual undertaking as to damages as a condition of thercontinuatic
of the Mareva relief because it was not urdigista apply for compensation on behalf of the

various persons in a representative proce
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assumed a relevance when considering whetherto extieralthe t 6 s di scr eti o
the usual undertaking) from the Crown to, in addition, public authorities suing to enforce the

law of the land.

Against this background, the question becomes whether by analogy it could be argu
having regard tdoffmalLa Rochdhat where a person or say a NGO sues to enforce the law
of the land, for example, under a public interest provision like the new section 18 of Schedul
of theTrade Practices(#het former section 52), or by reason of establishinghgtémdue, it
should not be required in an appropriate

an undertaking as to damages as the price of an interlocutory injunction.

Extending the Crownds exempt i o rhorites seekingnu n i
law enforcement

In Optus Networka brief summary, Optus wished to install cables in the City of
Boroondara in Melbourne. It contended it was exempted from State planning laws |
regulations under theelecommunication§ AetCity ofBoroondara sought and obtained an
interlocutory injunction restraining the cable installation. Optus appealed, offering to give
undertaking on various matters, such as not to cut tree branches exceeding a certain diarr
This undertaking was thoudpytthe Court of Appeal to offer sufficient protection for the City
pending trial, and of the kind the Court might otherwise have imposed by way of interlocuto
injunction: Ormiston JA at 322; Charles JA at 340 and Callaway JA at 341. This c;
consideredhe obligation, if any of the City or a municipality to give an undertaking as tc
damages as the price for obtaining interlocutory relief. The appeal was allowed and

injunction was dissolved on the basis of the Optus undertaking.

There was some fog in the case on the House of Lords decisigirkiees M.B.C. v
Wickes Building Suppliefl288] AC 237. Optus argued that the House of Lords decision
should not be followed so that a municipality or other public authority should be required |

Austalia to give an undertaking as to damages as the price of interlocutory relief, even thouc
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was under a legal duty to enforce the ldikleesoncerned a borough council seeking to
restrain by injunction Sunday trading in breach &hbps Act 197@s noted by Charles JA

at [332], the House of Lords helKirkleethat there was no rule that the Crown was exempt
from giving an undertaking in damages in law enforcement proceedings, but that the Court |
a discretion to not require the undertgland that the discretion extended to public authorities
seeking law enforcement in appropriate circumstances. As also noted by Charles JA at |
after consideringoffmaha Rochéord Goff of Chieveley said of that case ab2Z/#%:

06 | d othenspeeches i the HofRoelme case as conferring a privilege on the Cro
law enforcement proceedings. On the contrary, | read them as dismantling an old Crc
substituting for it a principle upon which, in certain mstex] thewmstt has a discretion
whether or not to require an undertaking in damages from the CraWwe psnaiplenforcer.
appears to be related not to the Crown as such but to the Crown when performing a
It is true that,afl the speeches in that case, attention was focused on the position of th
obvious reason that it was the position of the Crown which was Busthes in that case.
considerations which persuaded this House to hold Swétimerevhetherdir not to require
an undertaking in damages from the Crown in a law enforcement action are equally a
in which some other public authority was charged with the enforcement of the law

€ i n these citseemomsatedahdstandion bdtweéndhe coongil inpthee pi
case and the Crown in Hb#frRache. Nor do | feel compelled to depart from that conclt
the fact that, under the present practice, a local authority which deteradcioelaor in a r
required to give an undertaking in damages even though it is so proceedingrn order t
the public inteéestl n my mi nd, the position of th
present cabee essehfjaestionvish et her t he Courtds di scr
damages in law enforcement cases is confined to cases in which the Crown is plaintif
to apply to other public authorities exercising the functior of lhev@rdoncstaleces
specified in the Holfam&woche case. In my opinion, for the reasons | have given, it sho
S0 to appdy. [ emphasis added]

Should the public interest be weighed in

The questiomrises then whether a person suing to enforce the public interest, and wh
establishes or has standing to sue, shoul
require an undertaking in damages in an appropriate case. Why as a mattenirafifdasic p
should the discretion stop with the Crown and public authorities? The considerations whi
persuaded the House of LorddHoffmaha Roch® hold that there was a discretion can be
noted in brief terms. Lord Diplock regarded as importana¢héhfit the injunction involved
enforcing a public right and not a private right (at 363B). Lord Cross of Chelsea spoke of 1

public interest in seeing the law being enforced (at 371A). Lord Cross of Chelsea further nc
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the consequence for the pubtierest if the injunction were refused.

The fact that itHoffmaha RocHmoth Lord Diplock and Lord Goff of Chieveley placed
particular emphasis on the duty owed to the public by the person seeking to enforce the |
should, it is respectfully suggestedonl vy wei gh as an additi or
discretion should be exercised to not require an undertaking as to damages. It should not i
t hat the Courtds discretion cannot be ex
interestfactors to weigh only because the applicant is otherwise not the Crown or a publ

authority, but instead some other person who establishes or has standing to sue.

Charles JA also noted@ptus Netwois333 what Lord Goff of Chieveley sai® n
Seatary of State for Transport; Ex parte Factortame1981(Nb &L 603. By way of brief
background, ifractortamlaw enforcement proceedings were taken against a party which we
acting or threatening to act in a manner involving a clear brédchaof. At 673 Lord Goff
of Chieveley said:

oTurning then to the balance of convenience, it is necessary in cases in which a party

public authority performing duties to
convenience more widake and aiccount the interests of the public in general to whom
these duties are owedd6: see Smith v 1In

411, 422 per Browne L.J. ¢é Like Browne
treated as onbeo§pecial factors referred to by Lord Diplock in the passage from his spi
from which | have quoted. In this context, particular stress should be placed on the
importance of upholding the law ahttieelpoblic intebestring in mind tlte nee

for stability in our society, and the duty placed upon certain authorities to enforce the |
the public interest. This is of itself an important factor to be weighed in the balance w
assessing the balance of convenience. So if agekslitoarifmhEyis on its

face the law of thedaddhe person against whom such action is taken challenges the
validity of that law, matters of considerable weight have to be put into the balance to ¢
the desirability of enforciagyublib interest, what is on its face the law, and so to justify
the refusal of an interim injunction in favour of the authority, or to render it just or con\
to restrain the authority for the time being from edfording thiepldwa sni s s up p |
guote]

This reasoning about the balance of convenience is compelling. It could equally apply, it is
respectfully suggested, to persons other
who seek to enforce the law of the land and havenstandue. What was said above

concerning the question of a duty to enforce the law is repeated, namely, it should only be al
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additional factor to weigh in the exercis
Goff of Chieveley were directedthe question of the balance of convenience, it is respectfully
suggested that they could equally extend
in damages. That said, the refusal of a plaintiff to proffer an undertaking may alstheveigh in

courtds determination of the bal ance of C

Certainly, the rule as to an undertaking in damages exists to avoid the obvious injus
to a defendant who may win at trial. But in a case concerning the public interest, there shc
also be wighed the injury to the public interest pending trial and not just the injustice that ma
be caused to a successful defendant. Assume for example that in a case the injury to the p
interest pending trial was the extinguishment of four endangeres @pte cutting down of
parts of a forest, which on the face of a law were protected. Is that not a matter to be weigt
against any injury to a successful defendant? The difficulty is that the rule requiring
undertaking in damages stems fromeptiotg the position of a defendant in private interest
di sputes and that this thinking continue

public interest cases.

Prima facie presumption where defence denies what is on the face of it the law loé t
land

In this respect what Lord Cross of Chelsea said at Béffrmeha Roch@lso referred
to by Charles JA @ptus Networkis334) is instructive. First, Lord Cross said that it may be
fair enough that the Crown should be required to give antakidg in damages where the
defendant says that what he is doing or proposing to do is not prohibited by the law
guesti on, ndpoima facia presemptiorsthabthe defendant is braaking tBeulaw |
Cross also said that where, asantth c as e, t h e whdtesfor thecfaxe olviatise laiv lo
the land is not in fact the,lawh e agr eed wi th Lord Dipl ock
Lord Cross continued:

oln such a case what the defendant is doing or prpiosentatieda ibreach of the

law and if he is allowed to continue his course of conduct pending the trial because th
is deterred from applying for an interim injunction by the necessity of giving an undert
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damages the result dviflthbe defendant loses @thieathose for whose benefit the

order was made will be deprived of the benefit of it for the period, which may be consi
between the starting of proceedings and the évkatpatiddaisiong which the

defedant will have been pursuing a course of conduct which contravenes what throug!
appears to be eventually shown to have always been th@hinlt is, | think,
exceptional circumstaidbe Courts should countenance the possisiitih. of such a
[emphasis added]

Charles JA viewed these reasons as persuasive. But it is respectfully suggested that the rec
could equally apply to plaintiffs other than the Crown or a public authority. The observation «

t o O60excepti ontadendoofthepassagetisgarticudadydstriking.

The waiver of the undertaking in certain environmental cases

The foregoing considerations were exemplifieBninronment East Gippsland Inc v
VicForests (No [2009] VSC 421 (29 September 2009), a decis o f Forrest
Supreme Court. The question was whether security should be given in addition to t
undertaking as to damages by the plaintiff. Security was sought because VicForests conte
that the undertaking was inadequate and furtiidended that the plaintiff should lodge a
substantial sum with the Court as security. Pausing there, as a general observation, it me
noted that most NGOs lack the resources to proffer the undertaking, even though otherwi

they may have accessutharitative and specialist expertise on their issues of concern.

Forrest J declined to order Environment East Gippsland to provide such security i
addition to the undertaking as to damages. After canvassing relevant principles as to

purpose of redung an undertaking as to damages in paragraphs [12] to [18], His Honol

6 in the vast majority of cases invol\
undertaking and/or the need for a security will be ofpmntesnber abletermining

whether to grant the injunction. However in proceedings involving pubic interest issue
consideration may not be as great. There is a line of authority in the Land and Enviro
Court of New South Wales to thisoefiestian€e, in Ross v State Rail Authority of

oOWhere a strong prima facie case ha
environmental law has occurred, the circumstance that an applicant is not pref
to give the usudériaking as to damages is but a factor to be taken into account

24.
25.
continued (at [19]):
NSW? Cripps CJ said:
9 (1987) 70 LGERA 91, 100.
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i n considering the balance of conve

At paragraph [20] Forest J referred to what Stein J saghlack v Richmond River
Council and Irongates Developmeii19&4y 8RiL JERA3B, 343, namely:

oFor justice to be administered through open standing provisions it was and remains

for the Court to review any unreasonable procedural barriers to public participation. C

such example is the traditional requiremeicafdrtargasepan undertaking as to

damages upon an application for an interlocutory injunction. The requirement had its

in private litigation in order to do justice to strike a balance between the competing pri

interests. However, appligaiéc interest litigation have no private interest in the

proceeding. Their prime motivation is to seek to uphold the public interest in the rule

In Ross v State Rail Authority, Cripps J held that in recognition of the public interest n

of the litigation the offering of an undertaking for damages was but one factor to be cc

in the balance of convenience. Ross has been repeatedly followed in the Court in pul

interest cases.

Finally, at [21], Forest J noted what Prestoni€€ihdaegra (NSW) Pty Ltd v Gundagai
Shire Couri@007] NSWLEC; (2007) 160 LIERA 1 [29], namely:

oThe appropriateness of requiring an applicant to give an undertaking as to damages

vary depending on the nature of the proceedings. dnvindriioentepesteedings, it

may be less apprdpriate.
This line of authority no doubt stems from the fact that public interest cases come before the
NSW Land and Environment Court on an ongoing basis. In contrast, the starting point for
Vi ct or imaOosirtisthe f-ull €ourt observatiohational Australia Bank Ltd v Bond
Brewing Holdings[LtH9 9 1] 1 V tRe uludl@ndertaking & ® damages is the price tha

be paid by almost every applicant for an interim or interocutorylidjuadti c ase of

private dispute between a bank and its customer.

Modification of the undertaking where there is a sufficient public interest and a
statutory injunction is sought

It will be recalled that reference was made earlier torribgplp that where there is
sufficient public interest and a statutory injunction rather than an equitable injunction is soug
the Court may only require a limited undertakiegiury Metals and Mining NL v Yeomans
Century Minimgvolved an applidah under theADJR Actto restrain disposal of assets by a

liquidator and the grant of a licence to Elders Resources Ltd by the Minister to mine fi
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phosphate. French J accepted that there was a risk of loss to both the liquidator and Elc
arising frondelay due to the proceeding but, weighing public interest factors, only required
more limited form of undertaking as to damages. At page 59 French J noted:

OEl ders Resources Ltd contends €& tiahe pi

| cannot accept that proposition. There is a significant element of public interest inter
contending private interests in this case ...

It is not, in my opinion, appropriate in such a case to hamper the exercisgghy the appli
for review by requiring that it, in order to preserve the subject matter of the litigation, ¢
Commonwealth and the liquidator an unrestricted undertaking as to dangages in the u

Whilst obviously each case will turn on its ests fit is arguable that it is but a short step in a
case where there are strong countervailing public interest factors to suggest the undertaking
to damages should be not merely modified,
exercise of disetion should not turn in the ordinary course on whether the injunction is

statutory or equitable.

The third challenge: is there a Oopublic i
Turning now to the third challenge, t

i nt er ece tojustify publeation of confidential information, or a breach of copyright if
publication has taken pl ace, begins with
defendant could contend that there is no confidence recognised by tluér¢anwatances of
iniquity. This stems from the old cas&aftside v Outrét56) 26 LG Ch 113. In that case
an employer claimed confidentiality of a trade secret where the obligation upon the emplo
related to information about the fraudulent conaliuicis employer. Wood-8 said (at 114):

oThe true doctrine is, that there is no confidence as to the disclosure of iniquity.
In a given case of iniquity then the claimed confidential information will lose its confidential
character because it concdrae iniquity. The information must contain or disclose some
form of wrongdoing. If the event or practice affects the community as a whole, then there ar
grounds for justifying a general disclosure through, for example, the media or by publication

abook: see Gurry 60On Breach of Confidence
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alsoAustralian Football League v Age Con{g80g).%5C 308 (30 August 2006) per Kellam J
at [67]0 [68];Church of Scientology v KAGiMBaRPC 635. Whates rise though to an

iniquity? This will be examined shortly.

The UK position

Second, in the UK it is well established that there is a public interest defence. It w:
for example, summarised in this way by PoweN&stpac Banking Corporation Raitax
Group Pty L{d991) 19 IPR 513 at 525:

ol turn, then, to the question of the public interest. As | indicated in Spycatcher [Attorr
General for the United Kingdom v Heinemann Publishers Australia Pty Ltd (1987) 8
NSWLR 341, at 382], it seemset the law in this area has now progressed to the stage
where the so called 6iniquity ruled ha
publication of otherwise confidential material might be permitted in cases in which the
shown to hbeen some impropriety which is of such a nature that it ought, in the public
interest, be exposed.

In the United Kingdom, Griffiths LJ inme Laboratories v H1&8%] QB 526, said:

oThe first question to be determined is whether therefepigitcioieiest to

actions for breach of confidentiality or copyright, and if so, whether it is limited to situa
which there has been serious wrongdoingdiphéheopiaintife d 61 ni qui t y G
quite satisfied that the dgfabtie mterest is now well established in actions for breach o
confidence and, although there is less authority on the point, that it also extends to br
copyright: see by way of example Fraser v. Evans [1969]1 Q.B. 349; Hubbard v. Vosy
[1972]2 Q.B. 84; Woodward v. Hutchins [1977] 1 W.L.R 760 and British Steel
Corporation v. Granada Television Ltd. [1981]A. C. 1096. | can see no sensible reaso
why this defence should be limited to cases in which there has been wrongdoing on tf
the platiffs. | believe thatthe@sol ed o6i ni quityd rule evol
the facts justified a publication in breach of confidence, it was because the plaintiff ha
behaveddssgracefully or crinthmatliy was judged in the pigbéstithat his

behaviour should be so exposed. No doubt it is in such circumstances that the defen
usually arise, but it is not difficult to think of instaltivesghlibere has been no
wrongdoing on the part of theiphaaytitiétal in the public interest to publish a part

of his confidential infordnatigne mp hasi s added]

See alsbraser v. Ev4h969]1 QB 349,362; addbbard v Fogi972] EWCA Civ 91972] 2
QB 84, 95. The genesis for this public interest defencel th&artside v Outratthough

the case also supports the iniquity rule.

The Australian debate

In Australia there has been some debate on whether there is a public interest defe!
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where the duty of confidence is equitable as distinct from contraThal.equity will
recognise an obligation of confidence independent of contract is now well established: see
exampleMoorgate Tobacco Co Ltd v Philip Morris Littopdg PICA 73; (1984) 156 CLR 414,
at 437438 per Deane J. On the other hand, Gumthavhen a member of the Federal Court,
was highly critical of the public interest defence, developed as it was on the basis of the dic
in Gartside v Outrain Corr Pavey Whiting & Byrne v Collector of Cugi®8%)(FCA 266;
(1987) 14 FCR 435456 and irsmitkKline & French Laboratories (Australia) Limited v Secre
Department of Community Services afitP3%akiCA 384; (1990) 22 FCR 73,-1110
Gummow J said that in Australia the principle should be limited to information veatgdrev
a recogni sed CorrPavey Whitiny & Byase, GummaowhJeconcluded that
Gartside v Outrdith not support a public interest defence to breach of confidence, concluding
at 454
oFrom this consideration of Gartside v Outrathalt ¢batkatee provides insufficient
basis for a 6public interest defencebd
recent English authorities. The truth as to what Gartside v Outram decided is less stri
and more readily understdmab@sprinciple. It is that any court of law or equity would
have been extremely tmikgdly in a contvatveen master and servant an obligation
of the servantds good faith to his mas
grosbad faith to his customdrse mp hasi s added]

Pausing there then, Gummow J first confteadside v Outr@mvhether such a term would

be implied in the contract.

Gummow J then continued as to what prinapéguitifowed fromGartside v. Outram
and in doing sexcluded any principle concerned with (expoesdjactuptotection of
confidence (at paragraph [455):

oFinally, if there be some other principle of general application required by Gartside v
Outram it is in my view of narréwer@@pt i on t han t he o&6publ i«
English cases. Such a narrow principle would not heootactmbdeeiibn of

confidence. Where the plaintiff asserts a contractual right, the law of contract suppler
equitde defences where equitable relief is sought, sufficiently deals with the situation.
principle of the kind I am now considering wourlcbeiggm@iedthere is no

reliance on contractual confidence. That principle, in mhaiewnethatwider t
information will lack the necessary attribute of confidemaitarf ihé¢hsubjestence

or real likelihood of the existentcequity in the sense of a crime, civil wrong or serious
misdeed of public impemalieeconimbe is relied upon to preventtdisctbsdre
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party with a real and directiinterest e dr es si ng slangphasicr i me,
added]

Accordingly, where an applicant relies upon an express contractual term protecting confiden
infforma i on, Gummow Jd&ds principle wouGodel& ot a
Ors v British American Tobacco Australia Servicg200d ®/S(SA 301 (14 December 2007),
albeit by obiter dicta, expressed support for the circumstances in wilehtadity may not
be enforced in equity in terms of the iniquity principle developed by Gumn@uwr Pavey
Whiting & ByrneThe Court of Appeal said in the joint judgment:
0Since the jurisdiction to enjoin the publication for userwigpiivilegieditet] to
such equity as may inhere in the confidentiality of the communication, ordinary princig
dictate that injunction ought not to go at the suit of an applicant who comes to equity \
unclean hands or where the subjectenatterrofulhei cati on 6i s t he
likelihood of the existence of an iniquity in the sense of a crime, civil wrong or serious

of public importance, and the confidence is relied upon to prevent disclosure to a thirc
witharealand directt er est in redressing such cri

Suffice to say Kaye J as a judge at first instaBigisim American Tobacco Australia Limited v
Gordon & Ors (No[2P09] VSC 619 (24 December 2009) considered that in view of this Court
of Appeddecision in particular he should apply the principle stated by Gumn@mr Piavey
Whiting & Byrneee paragraph [115]. Further, the narrower view of the iniquity defence had
already been adopted by another judge at first instance, namely,iiKalletnalian Football

League v Age Comparidaf) VSC 308 (30 August 2006).

In addition, the Court of Appeal of South Australuliivan & Ors v Sclanders & Anor
[ 2000] SASC 273; (2000) 77 SASR 419 ewxpre
of the iniquity defenceS u | | case avolvesl an associate of Sclanders, one of two busines
partners, engaging in removal of documents from a suitcase of the other business part
Sullivan, in an underhand way. The documents were photocdpieavarded to Sclanders,
who claimed they revealed a pattern of behaviour on the part of Sullivan to deprive him of |
business entitlements. Sclanders failed in his attempt to obtain a declaration that he

entitled to disclose the documents.
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On theother hand the position is more open in New South Wales wBeradnSyme
& Co Ltd v General Mektoklen Ltf1984] 2 NSWLR 294 Samuels JA at [309] agreed with the
remarks of Denning MR Woodward v Hutcfifg7] 1 WLR 760 at 764 that:

oln these ea®f confidential information it is a question of balancing the public interest
maintaining the confidence against the public interest otbknowing the truth.

Woodward v Hutchisss been said to be the o6higih wat
the UK. At 310 Samuels JA continued:
olt therefore seems to me, in finally determining the matter, that the parties before us

correct in perceiving their dispute to depend upon a balance of competing interests. |
the matter on thénfgio

In very brief summary, Street CJ, on the other hand, noted that the law on the question of
public interest defence was unsettled. Huttley AP at38@concluded that it was not a case

in which the right of confidentiality was destroyenlidpyity.

The approach adopted by Samuels Daud Symaas taken up by Kirby P Attorney General

for the United Kingdom v Heinemann Publidhevdl lltd recalled this case concerned the
publication of a book about the activities of MI5, thesB spy agency. Kirby P, whilst
concluding that the Court of Appeal had no jurisdiction to hear an application to enforce
public foreign | aw, nevertheless went on
Kirby P at 170 adopted Megav¥WC 6 s def i ni t i o n British StéepGoipdratian v i
Granada Television(Lid9 8 1) A C 1 0 9 6 somdthinglvihitiBis of seaomsecbngern
benefit to the pablic.

Hi s Honour further sG@artside w@asdid not dxgessragnndpled i n
but r a tsimgyran imstasce af the wider category of the public interest in disclosure wh

sometimes, even if rarely, outweigh the public interest of confidentiality and secrecy

The Spycatclease went orpaeal to the High Court, but the High Court disposed of the

appeal without having to consider the public interest defence.
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Otherwise, ilCommonwealth of Australia v John Fairfax & Sons (1@8&)Qr7 CLR 39; 32
ALR 485, the Commonwealth sought agrimtutory injunction to restrain the publisher of the
Age and Sydney Morning Herald newspapers from publishing extracts from a book and fr
documents of defence and foreign policy matters, both of which were produced b
Commonwealth Government departrsent Amongst a number of arguments, the
Commonwealth submitted that it was the owner of the copyright in the documents and that t
book contained confidenti al i nformation.
Mason J however found that the nilffi had made out a prima facie case of copyright
infringement. His Honour observed at (-49ALR):

olt has been accepted that the so called common law defence of public interest applie

disclosure of confidential information. Althougegudatgdyhyistatute, public

i nterest may also be a defence to infr

available in copyright cases, it is limited in scope. It makes legitimate publication of

confidential information or materiakciopyhdght subsistsospratect the community

from destruction, damage dt hasnbeen acknowledged that the defence applies to

disclosure of things done in breach of natoeatiseduhgflaviuding fraud) and
todisclosure afters which involve danger todhe publimp hasi s added)]

The defendants submitted that damages were an adequate remedy and that no

injunction should issue. Mason J said (at 497 of the ALR):

dnfringement of copyright is ordinarily restraiioaed dydrjuadcs because Equity

has traditionally considered that damages are not an adequate remedy for infringeme
course this does not mean that damages are an adequate remedy in every case or th
injunction should be granted to restraifi avéryn g e me nt . 0

In this respect, in Victoria for example, it has since been established that when
considering the balance of convenience in an injunction application, the proper test is
not whether damages are an adequate remedy, but whether ital$ fost in
circumstances that the plaintiff should be confined to his remedy in dam&tgs: see

Transport Authority v Apex Quarries [LI998d/R 187,193.

Returning then to the 0pAabHayden (Nof2p8d4HEA6 6 d
(1984) 156 CLR 532 Gibbs CJ, by obiter dicta, noted that the scope of the iniquity rule

Gartside v Outrbad been expanded to mean misconduct generally. Gibbs CJ expressed
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view that a weighing up of the nature of the offence and the pubdistimetisclosure was

required. Very briefly, His Honour took a narrow view of the public interest defence.

Further, Kaye J iBritish American Tobacco Australia Limited v Gordon & [Q09YNES}

619 (24 December 2009) in the course of a comperafidihelpful review of the authorities

on the public interest defence, noted at paragraph [107]EsabiResources Limited v Plowma
(1995) 183 CLR 1O0thaBin determaning thke scodengifearbirgation ob
confidentiality aypartl not be taken to have intended that it would keep information confidentic
had an obligation, albeit not a legal obligation, to satisfy a public interest knowing what is
information. On the other hand, Mason l@h(\ldwson and McHugh JJ concurred) noted th

precise scope of the public interest exceptiondemg@imetd ungpemarg e 6 1) . [ emph

The foregoing state of the authorities, and especially the dicta in the High Court, suggests
a publidnterest defence could be raised, strategically speaking, in the Federal Court. This c
be done, for example, by way of seeking a declaration as to an entitlement to discl
information. It would appear that the question still remains arguabéelatad Court or High

Court level.

What other defences may be taken?

Assuming however that the public interest defence is not the law in Australia, what oth
defences may be taken? First, it will be recalled that the public interest defence has gene
much discussion where the confidentiality obligation is relied upon in the exclusive jurisdicti
of equity, or as an implied term of a contract. In the case of an obligation relied upon in equ
the fact that the subject matter of the confidence i &om of wickedness can be viewed as
relevant in three ways. The first concerns whether the obligation of confidence exists at
Here Gummow Jds articulation of the prir
becomes relevant, namely, whbeeexistence or real likelihood of an iniquity exists in the
sense of a crime, civil wrong or serious misdeed of public importance. Further, the confidel

must be relied upon to prevent disclosure to a third party with a real and direct interest
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redessing such crime, wrong or misdeed.

Second, there is the standard ploy of mounting an attack that the claimed confident
information lacks the necessary quality of confidential information in any event. Thereis a c

of law on that subject.

Thehi rd way is to raise the equitable def.
of Appeal noted this defence at paragraph [33]oofv edsd: €es also generatiyAustralia
Holdings Ltd v Burton & AfR802] NSWSC 170 (3 May 2002) per Cdmpligewnhirst v
Edwardfl983] 1 NSWLR 34 at F3Al Insurances Ltd v Pioneer Concrete SEO&8s15d
NSWLR 552 at 56Attorney General for the United Kingdom v Heinemann Publishers Austra

(supra) at 38384;Corr Pavey Whiting & Batréb6457.

If the obligation of confidence relied upon is said to arise from an implied term in a contrac
the wickedness of the conduct sought to be kept confidential is relevant to whether tl
implication of confidentiality is made: Geetside @utramBrambles Holdings Ltd v Bathurst City
Council2001] NSWCA 61 at [28] and the helpful judgment of CampbelglAnstralia

Holdings L{dupra) at [195] as to the rules of implication.

In the case of an express term in a contract, some puichcgogument will be required to
defeat enforcement. Campbell AgnAustralia Holdings atd196] gave as an example that
public policy would make void an express contract to keep secret the committing of
widespread and serious fraud. Aliv HaydefNo 2)(supra) the High Court held that the
confidentiality obligation in an employment contract was unenforceable because it wol
obstruct the administration of the criminal law and thus would be contrary to public policy

Further, an injunction apmiton could be met also by a defence of unclean hands.
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3 Live Animal Exports

The trade with Egypt: a case example

In February 2006 the Australian Minister for Agriculture, Peter McGauran suspended the |
trade in animals to Egypt. This folldveepublic outcry with the 60 Minutes program exposé
of the shocking treatment of cattle prior
were media reports too on the abuse of Australian sheep in the lead upidoAth&dha
(Feast of 8fcein Cairo, where sheep were shown trussed and loaded into car boots in a regi
known for soaring temperatures, or tied atop vehicles, before later having their throats cut

untrained and unskilled private purchasers.

In October 2006 the Austradig&sovernment permitted live animal exports to Egypt on the
basi s t hat t wo Memor anda of Under st andi
governments. The principal MOU is on Handling and Slaughter of Australian Live Animal
This MOU requires that intetianal animal welfare guidelines (but not standards) establishec
by the World Animal Health Organisation, known as OIE, apply to the handling of Australia
livestock, namely, sheep and cattle. In addition, there are some specific handling requirem

for Australian cattle, but not for sheep.

The OIE guidelines however are lower than the standards prevalent in Australia. For exam
no prestunning is required before killing. Killing, according to Halal prescription, is by slittin

the throat and bleedj out the animal.
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Memoranda of Understanding

A Memorandum of Understanding is in fore

stipulated consequences ensue for its breach. It is unenforceable. The Egyptian Governn
requested, appaity, that its terms be kept confidential. The Australian Government, anxious
for the trade to resume, agreed. The terms of the MOUs were thus not exposed to puk

scrutiny, despite their purported public interest objects.

The principal Memorandum of e r st andi ng enabl ed though
which the Minister and Australian Government were embarrassed into suspending by reaso

the 60 Minutes exposé of the animals shockiregiiinent in Egypt.

The MOU breaches on theifst resumed shipment

By media release dated 13 February 2007,
appalling cases of animal cruelty detailed in a report released late last year by animal we
group Ani mal s Aust r a takealy Animal Awsteala offsucio dreaapes
in December 2006, and given to the Minister and the industry in early 2007. This rep
documented eye witnessed breaches by the hundred of the provisions of the Australia/Eg
MOU. These breaches arose fréw first and only shipment of sheep aboardvidngsora

after resumption of the trade to Egypt. Destined originally for Israel, some 40,000 sheep w

ultimately unloaded in Egypt.

Despite the federal Depart ment @esfirstpresomead s e
shipment at dock or el sewhere. The | ive
off at Jordan, only two days sailing time from Egypt, despite the obligation upon the exporter

have a veterinarian stay the journey andadttet he ani mal s di sembar

Only some 20,000 or so were sent to the abattoir, a shocking process as it was by reasc
uncaring handling and Halal killing withoutgwening. But worse, some 20,000 were sold to

private purchasers, who for ritslalughter purposes have no butchery skills.



58

As a result, Mr. McGauran wrote to his Egyptian counterpart in March 2007 asking for a rep
on those alleged breaches. In the interim, with no reply from his Egyptian counterpart, tl

trade was informallyspended by the Minister.

Whilst the trade was thus suspended, by a media release of 13 February 2007 Mr McGa
said that:

oé A ban on |live ani mal expo
I mprove ani mal handling stan

Some three months later (23.5.2007) a Departmental officer, Mr Morris, appeared at
Estimates hearing before the Standing Committee on Rural and Regional Affairs and Transj

(available at:http://www.aph.gov.au/hansard/senate/commttee/S1025).paid in his

answers one finds the limited means proffered by and available to any Australian Governir
attempt to improve animal handling standards in Egypt, and the almost insufiexabésd
posed by Egyptian sovereignty once the animals were unloaded dockside at the port

destination.

The limited endeavour of government to protect welfare

As to what Australia does to o0t r yovettieirr i nf
handling conditions and the sl aughter/ fe
continued (and his answer is interleaved with paragraphs):

OWe do that through a combination of:

@ othe efforts that Dtingiaaouddhaheme
(b) 6the money we put in through the te
(c) 6as well as wor kionMeat ang rLiyestock Australih yand
LiveCorp, who also allocate money for doing technical cooperatiiy lagiliditigsrand ¢
the regiono. o

Finally Mr. Morris noted:

olt is very much a joint effort betwee

In this respect, there is seen a government which looks to work in tandem with an indus

which has always sought to perpetuate the


http://www.aph.gov.au/hansard/senate/commttee/S10252.pdf
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point.

It was plain from further testimony by Mr Morris (page 30 of the transcript) that the role o
Australiads representat i wse Egyptwascgalt vativiey him n i
in the course of covering market access and other issues in some 14 or 15 other countries,
from Egypt, right across the Middle East region. Since then, the Australian Meat & Livesto
Corporation and Livecorp haveaaged for further representatives to work in the Middle East
with importers in an endeavour to improve animal handling standards. That said, sales are

made direct to private purchasers, and nstpnaing accompanies ritual slaughter.

From furthe testimony by Mr Morris (at in particular page8636f the transcript), it is
apparent t hat the Australian Government
coupl e of shi pmentsdé of cattle wunder t h
commitment to the longerm challenge of improving treatment of Australian export animals in
Egypt. Moreover, the Ministerds wish to
omorbumanelhandl e sheepd cannot be maeeloeaomesas b

such.

Further, in relation to sheep, Mr Morri si@
or private slaughter be prohibited by way of only authorising export to Egypt of sheep bour
for abattoir slaughter. The reason for thlactance was expressed to be because of the
precedent it may set for trade with other Middle Eastern countries. This suggests the focus
upon export dollars rather than welfare. At least abattoir slaughter for cattle has been ag
with Egypt. Tht said, the manner of abattoir slaughter could not be viewed as remote

humane, despite the Australian Government

The nine MOUs with Middle East Countries

Presently, there are seven MOUs with Middle Eastantries: the United Arab Emirates in
December 2004; Kuwait in March 2005; Eritrea in April 2005; both Saudi Arabia and Jordan
May 2005; Egypt in October 2006; and Libya most recently in May 2007. Unlike the otfF
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countries, there are two MOUs with gy The first is the standard one that Australia has
signed with other countries, requiring that all animals be unloaded regardless of the he
conditions. These MOUs with all these countries are solely directed to avoiding the probls
that was posedyhthe Cormo Expreshkich in January 2004 had carried some 100,000 sheer
stranded on board the vessel for more than two months. It was unable for many weeks
Middle Eastern waters to find a country to permit it to dock and unload its aNiomats.

these MOUs provide for welfare standards.

The second MOU with Egypt travels beyond these single MOUs with other countries. A
stated earlier, this further MOU requires Egypt to apply OIE guidelines in the treatment ¢
animals unloaded into Egypt for sheep cattle. In addition, it also has some specific

provisions for cattle as to their handling. These extend to tracing the animals from arri\
through to slaughter, requirements as to use of slaughter boxes and slaughter facilities, ar

on.

The ending of the trade in animals with Egypt, save for cattle to one port only

Ultimately, by an executive order of 29 November 208&alian Meat and kteek Industry
(Export of Linstock to Egypt) O2R08, the Australian government permitted dattlee
exported to and slaughtered at one port of destination only in Egypt, Al Sokhna. This order
effect replaced the previous relevant MOU about handling and slaughter.. The order a

prevented in effect the export to Egypt of any other animal species

The welfare stages in the live animal export chain

The live animal trade comprises:

. their long transport to dock;

. their conditioning dockside to pellet feed;

. their loading;

. their extended voyage with high mortality numbers, and even higher numbers ¢

anmals that survive the journey only to arrive ill or in a poostautard and

emaciated condition;
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° their manner of disembarkation;

. their manner of treatment upon being unloaded;
. their handling before slaughter; and

. the manner of their slaughter.

The prelude to the Emanuel Exports case.:the struggle to have the evidence
investigated and charges laid

The live export ship, thdV Al Kuwait)eft Freemantle on 11 November 2003 with a shipment
of 100,000 live sheep. When the ship docked in Kuwait8dgys later, evidence was
gat hered oon the spotdé by video as t o,
disembarking and their subsequent treatment at dock and beyond. The video was taken b

Animals Australia representative.

AnimalsAustralia then formally lodged a complaint with the office of the DiGsteral of

the Department of Local Government and Regional Development in West Australia, the pers
empowered to bring proceedings under Ahemal Welfare A2002 and with ultin@

responsibility for securing its enforcement. During the period June to November 2004 tt
complaint was sent by the DiregBeneral to the West Australian State Solicitor for advice as
to jurisdictional issues. Animals Australia believes thatthe Sad | i ci t or 6 s ad
jurisdictional i mpedi ments exi sted-Generalt he
advised Animals Australia that she had decided to obtain advice from the office of the fede

AttorneyGeneral as to jurisdimnal issues.

Eventually, on 24 January 2005 Animals Australia applied in the West Australian Supre
Court for a writ of mandamus against the Dirggtareral, that is to say, a prerogative writ to
compel a public officer to perform their duty. OnJaBuary 2005 the West Australian
Supreme Court granted an order nisi. In April 2005 the West Australian State Solicitor advi

Animals Australia that the West Australian Government was investigating the complai
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Ultimately, charges were laid in Noven005 shortly before the time to do so expired, and

some two years after the alleged offence.

The trial took place in February 2007. The decision of Magistrate CP Crawford was hanc

down a year later on 8 February 2008.

The Emanuel Exports case

In summary, the Court first found that duringhhé A | Kowrmey with @ shipment of
13,163 fat, adult sheep (classed as A class wethers and Muscat wEtkerajtiexthrough
Australian territorial waters (24 hours from 1800 hours on 11 NovedBgn@ ports in

North Africa, the risk of them suffering inanition and salmonellosis was such that it constitute
cruelty to those animals because they were transported in a way that was likely to cause

unnecessary harm contrary to subsectionsab®({3)Animal Welfare 2602 (WA).

The Court held that the Commonwealth legislation and associated legislative instrume
constituted a regime for regulating the transport of sheep by sea for the purpose of export. ~
Court further held that the iegne di d not , and was not int
parte McLean( 1 9 3 0) 43 CLR 472 at 483) but t hat
i nconsistencyd between Commonweal th | aw
judgment. This is beaus e, and onl vy because, of 1
Commonwealth regime permitted the export of fat sheep by sea in the month of Novembe
The company had obtained a Commonwealth permit which authorised these exports and,
Court held that it itowed that any attempt by the State of Western Australia to make sucl
exports under the Commonwealth export permit a criminal offence on welfare grounc
produced an ooperational i nconsistency®oé.
inconsistent with section 109 of the Constitution. See paragraphs 189 to 203, reasons

judgment.

I n particular, the following may be noted
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0... Certainly the AWA does not in terms prohibit the eegqoihdfidéaestiber to the Middle
East. Emanuel obtaaneskport licence andfp@mtite Commonwealth to do just that. Tt
while the State maintains the likelihood of unnecessary harm to fat sheep shipped ir
the exercise cruel, Yamtr€emmonwealth Officer was satisfied, inter alia, of the adeq
consignment management plan and the welfare of the animals. A veterinarian

Commonwealth Agency, AQIS for the purpose, certified all classes @nshéefoto be

undertake the export journey. Ar gual
construction of the AWédmphasis added]

Further, the Court said at paragraph 194:

0 dheCommonwealth regimemplated, indeed permitiefdfaixploeep by sea, in Novembe
Emanuel complied with the requirements of the Commonwealth and secured an e
permit. What was, and is, permitted under Commonwealth law, namely the export of
in November, is made unladéulthe AWA due to the likelihood of unnecessary harn
exercise of the right, or authority acquired by Emanuel to export sheep, including fe
November would be made criminal if the AWA is given effect, as arguedsbyabe State.

ooperational i nconsistency?o, see APLA
HCA 44 at [ 201] and Victoria v Caommor
[emphasis added]

The central plank of the cours reasoning

Itappearsitat t he centr al pl ank of the Courtds
export licence and permit from the Commonwealth, the company had an absolute legal righ
export the sheep in question; a legal right that could not be modifiededestrichade

criminal if exercised, by virtue of the State animal welfare act. See paragraphs 173, 174,

1946 and 19¢

Taken together the export license and permit were conditional, not absolute

17. But the Commonwealth export licence and permit didorder an absolute legal right to
export the sheep in question. There are two key points, only the first of which | will note hel
namely, the Commonwealth export licence and permit, taken together, were conditional, |
absolute. The operation of #eort licence conditions did not cease upon grant of the export
permit, and still obliged the permit holder to comply with mandatory animal welfar
requirements of the State legislation. This was noted by the Court at paragraph 156 of

reasons for plgment. Put another way, whether or not the export permit by its terms wa:

10 The author gratefully acknowledges the contribution of Dr. C. Pannam QC, with whom he authored a
joint memorandum of advice on the question.
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untrammelled,t he exporter remained subject to t
exported ani mal s ar e “sea Regwatioa Sustralian Meénd iive d e

Stock Industry (Export Licensing) Re88tionparagraph 22 below.

Section 10Australian Meat and kteek Industry AB07 conferred power upon the Secretary
to grant a licence to export livestock from Australia. Section 1®grovid

OAnN export licence is subject to any conditions that are prescribed by the regulations
conditions to which the export licence is subjed under this Act.

Regulation 9 of thAustralian Meat and steek Industry (Export LiceReigglatioh898 by
sub regulation (3) provided:
oThe livstock export licence is subject to the condition that the holder must have

mandatory animal welfare requirements prescribed by the relevant standards body
exporteln i mal s are unl oaded at their desti

The o0Standards Bodydé was the Australian

corporation which published in March 2001Atitralian Lixstock Export Standards

Paragraph 1.3 of the Standards geavinter alia:

oAnimal Welfare Legislation and Codes of Practice

The animal welfare legislation in each State and Territory specifies the mandator
requirements that must be met in that State or Territory. Export alepeition mus
accordance with relevant Codes of Practice.

The Australian L-steck Export Standards is the national Code of PrastioekK@xiimtive
industry

To borrow substantially from the language employed by the High Court majority in #S reasc
in Commercial Radio Coffs Harbour[¢98@let61 CLR 47 at-B&® the construction of the
Commonwealth laws leads to the conclusion that they do not purport to state exclusively
exhaustively the law with which the export of live sheep must.cadnaglgd, the laws plainly
depend upon compliance with State animal welfare legislation. The relevant statutes

regulations prohibit export of live sheep without a licence and a permit.

11
12
13

Not having sighted a copy, it is not known.

There $ left to one side here the question of g&trdorial reach of the Regulation.

This case was referred to at p.2 of the Courtds r
However, an inspection of the reasons would suigdess not appear to have been referred to.
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The prohibition was removed upon a grant of a licence andni, [seibject to certain

conditions.

In the case of an export licence, failure to comply with these conditions may result in a fail
to renew the licence and an offence under section A2¢Bglian Meat and kteek Industry
Act1997 where acondib n  wa s c ethet inteatiorelly @rdoeinyy reckless as tdthe con

A licence conferred on the grantee a conditional only permission to export animals.

In the case of an expgrermitissued dockside when the consignment was loadedywése
nothing in the Commonwealth laws which suggests that the export permit conferred :
absolute right or positive authority to export live sheep so that the grantee, because it he
permit, is immune or exempt from the obligation to comply withl&8tstemposed by the
conditions of the export licence (granted under another and complementary Commonwea

law).

Afterall, an export permit endured for no more than 72 hours in respect of a particul
consignment of sheep on a specified export jourheyeas an export licence endured for at
least one year, and was capable of renewal: see sections ZuatrdI2?, Meat and Stk
Industry Adi997. The conditions of an export licence thus remained in force in respect of ¢
steps in the chairf export over a lengthy period, including beyond the time of grant of the
export permit. The export licence conditions unequivocally acquired observance by the lice
holder of the mandatory animal welfare requirements required by the Australias Ssaadard
condition of the export licence. Thos requirements included compliance with mandato
ani mal we | f atha mustebg met inghatestate srotearitoly.n ot her w
requirements had to be addressed and satisfied on an ongsimpivathstanding the grant

of a 72 hour export permit. Despite the short duration of the export permit (72 hours), it
reach was in effect extended by making an export licence a precondition to the grant of |

export permit. Though different legisktcreatures, they were thus entirely complimentary
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and intended to be so.

Indeed, thdexport Control At982 by section 5 left room for the operation of laws, both State

and Commonwealth. It provided:

oThis Act is not intended to excludtitreaf@ny other law of the Commioamekdth of
a State or Territory insofar as that law is capable of operating concarrerjthewnitip thisaA
added]

Further, Order 8(f) of the Export Control Orders specifically required an autbificeedo

be satisfied that an export licence was held before he could issue an expert permit.

The export licence required the holder to observe the Standards (and thus State and Terri
laws)o..at_all timesntil exported animals are unlohdeddattinadioand thusat least also
subsequent to the grant of the export permit [emphasis addedjusiiadan Meat and Live
stock Industry ABB7 provided for a detailed monitoring and enforcement regime to establis
compliance with export éiosce conditions. The Commonwealth laws then were intended to
operate within the setting of other laws of which the grantee of a permit was required

comply.

The operation inconsistency test for sec. 109
Accordingly, subsections 19(1) andABimal Welfare A2002 (WA) pass both of the tests
enunciated by Mason JNlew South Wales v Commonwealth ai(@o83ayltsil CLR 302 at

330, 45 ALR 579 at 598:

o The o6alter, impair or detr ac ttwofways.nitd ]
may appear that the legal operation of the two laws is such that the State law alters, |
from rights and obligations created by the Commonwealth law. Or it may appear th
alters, impairs or detracts fobedher purpose sought to be achieved by the Common
In each situation there is a case for saying that the intention underlying the Commc
that it should operate to the exclusion of any State lawthaving that effect.

The Keniry Report, and amendments to the Commonwealth legal regime

In August 2003 th€ormo Expressled haplessly in steamy Middle Eastern waters (after a long
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journey), unable for some weeks to dock and unload its cargo of some 100,000 she
Following thizalamity the Keniry Review was commissioned by the federal government. It wi
announced by the federal Minister for Agriculture on 30 March 2004. The Keniry Revie
recommended, in brief summary, greater federal government regulation of the trade. T
Commawealth legal regime in place at the time of events giving rise to thEneaxdieuel
Exports casas as a result substantially revised. Prior to the Keniry Review, the trade w
substantially more sedfgulatingT he Gover nment 0s dthesApstralissme v
Meat and Li&tock Industry ABB7 and th&xport Control At®82. These amendments were
made by thégriculture, Fisheries and Forestry Legislation Amendment (Ex@00Lamtrol) B

provide, in summary, for increased governragntation of the live animal export trade.

The present Commonwealth legal regime

To assist in navigating the complexities of the Commonwealth legal regime, set out below

broad overview of its principal elements, namely

e the Australian Meat andstock (Standards) 2@Bras amended (and made by the

Secretary under section 17 of the Act) by Order 3.1 provides:

oThe holder of asliwek export licence must not estpokt dixeept in accordance wit
the Australian Standards for thedEkpastack ( Ver si on 2. 1, N

e by section 17(10ustralian Meat and kteek Industry AB07 the Secretary may make
written orders or given written directions not inconsistent with the regulations to be
complied with by the holder of arport licence; and importantly, by section 17(5)(a)

an export | i cence i s subject t o ot he

comply with orders made under this section;

e accordingly, compliance with #hestralian Meat and Livestock (Sjad2e#605 is a
oconditiond6 of any export | icence;
o further, section 8(3Export Control At882 makes it an offence to export prescribed

goods o0in contravention of the condi t
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prescribed goods under taeport Qatrol (Animals) Ordéo4, Regulation 1.04(a)); and
it may be concluded that the oconditi
construed as including conditions to which astoek export licence under the

Australian Meat and kteek Indusfgt 1997 is subject;

the Australian Standards for the Export of Livestock (Version 2.1, November 2006) al
directed to health and welfare outcomes for livestock in the major steps along tt
export chain and incorporate State and Territory animal welisiegid®; and taking
Standard 1 by way of example, it may be noted that it provides in common with th
other Standards inter alia that:

oThese Standards are relevant to each stage of the livestock export chain
reflected in relevant qualitgnice programs. Livestock sourced for export must
requirement under a law of a state or territory. State and territory government:
for ensuring that these jurisdictional requirements are met under resgective s
legislation. AQIS must be satisfied that importing country requirements and 1
have been met before issuing a health certificate and export permit.

Further details regarding roles and responsibilities and the export cham proce:s
the Australian  Position  Statement on the Export of Live
(www.daff.gov.au/livestockexportstandards.com@u

the Standards (by reason of the last sentence in the quotationtaindardS1)
expressly incorporate by reference the Australian Position Statement on the Export
Livestock to the extent it outlines further details regarding roles and responsibilities a
the export chain process; and the Australian Position Statemtéet Bxport of
Livestock (published November 2006, the same month in which the Standards we
published) by reason of its repeated references to the application of State and Territ:
government animal welfare legislation (see for example paragragh$3L164 and

6.6) puts beyond any doubt that State legislation applies;

the Commonwealth export licence and export permit do not confer an absolute leg
right to export sheep because, taken together, they confer a right to export which
conditional,not absolute; and the licence holder remains obliged to comply with the

Australian Standards for the Export of Livestock not only before the grant of the
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export permit, but also after the grant of the export permit but in respect of State

legislation onlfor so long as and to the extent State jurisdiction extends offshore;

e no direct operational inconsistency under section 109 of the Constitution arises betwe
the State law and the Commonwealth laws: if however a State law was amended \
the effect of raking the actual export of a particular consignment of sheep by sea (c
taking antecedent steps taken in the chain of export) a criminal offence on welfa
grounds, a direct operational inconsistency would arise;

e Standards 4 and 5 provide for the trarieféhe master of the vessel of responsibility
for the management and care of the animals from the time the sheep arrive at the p
of loading to the port of disembarkation and thus raise the question whether thes
provi sions excl udrespandibiity umdepStatetiegisiatios fromdhe s
time the sheep arrive at the port of loading;

e although not free from doubt, it would appear that the exporter continues to be oblige
to comply with the Standards, despite such provision, during the voyage,;

e in particular, because the Standards require the exporter to engage an accredited s
person to achieve its obligatioretesuranter alisadequatenboard management and
care of livestock during the voyage and in turn require the stock person to b
0 @sponsible for providing appropriate care and management of the livestock on boa
during the voyageb6, it may be concl ude
the exporterds agent satisfy the d&est

provides in sections 6 and 7 that the

e by parity of reasoning, the same may
required to be provided by the export

oens@dithe humane I[Moading of the ani ma

14 There is posted to the BAWP websitew.bawp.org.acopies of two memoranda of advice by Dr C Pannam
QC and the author: the first of which deals with the questierhaf t her t he Magi stratesd ¢
Export case in concluding that there was an operational inconsistency with commonwealth laws on the part of the \
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Commonwealth legal regime: some criticisms

The Commonwealth | egal regi me for the exp
Australian Meat and steek Industry A887 and th&xport Controlc&1982; Regulations such

as theAustralian Meat and kteek Industry (Export Licensing) AmendmentZRé§uliion)s
Orders such as thexport Control (Animals) Q@@ Export Control (Orders) Regul@géns
Australian Meat and side Industry (Standards) Qe (as amended upAastralian Meat

and Livstock Industry (Standards) Amendme@eD®i@ér 1))Australian Meat and kieek
Industry (Export of isteek t&audia Arabia) Order520fndAustralian Meat and -Hivek
Industry (Export of isteek to Egypt Order 2@8)ralian Standards for the Export of Livesto
(Version 2.2, November 2008nd theAustralian Position Statdi@gation At902;Marine
Orders Part 43 Cargo & Handling Livestock Iss@md\Ntbaal statute, such as Western
A u s t rAnirhal \Welfage ARQ02, which by section 19(1) provides that a person must not be

cruel to an animal, and by subsection (3)(a) provides:

OWithout limiting subsection (1), a person in chargeotiahtaramahisnal if the animal:

(@) is transported in a way that causes, or is likely to cause, ibunnecessary harm.

Some 80% of Australiads 4 mil |-Frenmntle.i ve sh

Animal welfare standards stand or fall abe strokeof a pen

The first point to be made is that, local statutes apart, animal welfare standards stand or fal
the administrative fiat of the Secretary of DAFF. They do not endure as if reposed in a statt
for exampl e. LAtme m d 2ne o t AusirdianfVieat and-sioek Industry
(Export Licensing) Amendment RegQ@&i¢h® 1) now requires compliance with standards

whicho may be specified in an or déer natdatedblyl

Australian Animal Welfare Act 2002 (subsections (19)(1) and (3)), with the cortbequbackct or those provisions

were invalid or inoperative under section 109 of the Constitution. The second and later opinion dated 21 April 2
concerned whether particular sections of the Tasmanian Animal Welfare Act 1993 were excluded by Itbolan®nwea
from possible application to steps in the chain of export of live sheep from Tasmania. It will be remembered that
Commonwealth laws were changed between those that applied in the Emanuel Exports case and the date of this s
opinion by reson of the Keniry Report and the amendments to the two principal Commonwealth statutes.

15

Prior to publication of thisteook, theAustralian Standards for the Export of (Mersiook2.3, April 2011) were

published.
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that the Standards were so specified in an Order made by the Secretary under section 17 @
Act, namely, Order 3(1Australian Meat and 4Steck Industry (Standards) Z2D@fer(as
amended up tAustralian Meat and steek Industry (Stasii@chendment O29&8 (No 1)),

in these terms:

oThe holder of asliwek export licence must not extpok éxeept in accordance with tt
Australian Standards for the expetocklive( Ver si on 2. 2, Nov e ml

As stated earlier,Sech 17 (5) (a) of the Act makes <c¢com

any export licence.

As it is these Standards which incorporate State and Territory animal welfare legislation, £
and Territory jurisdiction in animal welfare may be liable calstartd or fall by the

administrative fiat of the Secretary of DAFF.

In any event, whereas these Standards are now prescribed by the Secretary, previously (uf
2004) they were published by the Australian Livestock Corporation Limited, despite its Se

evident conflict of interest. Such was the degree-d@dHtion of the trade.

Conflict of interest of DAFF
Not only is it unsatisfactory that animal welfare standards are not prescribed in an endur

manner, but it is also unsatisfactory gh@epartment or agency subject to aesalent
conflict of interest should prescribe such standatolhing is known ofiny prosecutions or
disciplinary proceedings or action taken of any substance by DAFF or its delegate, AQ

Indeed, AQIS docum&obtained under FOI applications show that, despite AQIS claims that

it had made ofull reportso of oOohigh mort e
were untrue: in fact, AQI' S had O0sainendei s e
breaches by its oclientsd, namely export

The failure to enforce

Or again, there are grounds for believing that AQIS does not prosecute or relevantly enfo
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export licence breaches. For exampl AQI S OExport Adv-l6s or vy

(obtained under an FOI application) refers to audits of live exporters, identification c

shortcomings in those audits, and request
oacceptabloegd,o0ro maurngaicncaclpt abl eod. Accordin
wi th marginal or unacceptabl e aaudtireqquency dnd o
supervision of consignmentsNot even export | i ceneopardyr ene

A case example of the conflict of interest and attitude to enforcement: the sanction of
ritual slaughter without pre-stunning

Again, the federal department, DAFF, in conjunction with the Victorian Minster for Primary
Industries and his Dagment in 2007 publicly sanctioned the continuance in Victoria of ritual
slaughter (slitting the throat) of sheep, withoustpreing, for the purposes of an export
program to the Middle East by an abattoir in country Victoria, despite the barkacdty of
slaughter without pigtunning. Prior to this coming to light in 2007, it was not thought to be
taking place in Australia on the basis th

However, DAFF without any public notice had gragmechission for this to occur.

Remarkably, once the matter became public knowledge, the Victorian Minister stated he wc
arrange a Departmental review of whether such slaughter was inhumane. Nothing further
been heard sie. Yet the British Govenentappointed Animal Welfare Council more than

20 years ago urged it be banned on the ground that it was particularly inhumane.

The actions of DAFF and the Victorian Department would suggest that welfare consideratio
were, and remain, subsidiary, ewénen confronted by Austral:i
will be appreciated that live sheep or other animals transported to the Middle East &
slaughtered by ritual slaughter withoutspuening, one of the many reasons the trade is

opposed by aniahwelfare societies.

An alternatived establish an independent agency to prescribe standards and enforce
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them

Examination should be made of whether an independent agency should be establishec
prescribe animal welfare standards in a more enachamnmgr and to be responsible for their
enforcement. It is difficult to see any public interest reason which dictates the trade cannot
administered by DAFF on the one hand, whilst animal welfare standards are prescribed

enforced by an independegéncy on the other.

The Standards are discursively expressed, thus not lending their provisions to

enforcement

Next, the Standards themselves are expressed in a discursive way, thereby not len

themselves to law enforcement (or perhaps obsemvatifferent respects by the industry).

The AQIS accredited veterinarians are paid by the exporters

Next, AQIS accredited veterinarians are charged with inspecting sheep before loading. Th
undertaken dockside. They complete a declarationethaiatre inspected the animals and are
satisfied they are healthy and fit to undertake the export journeyErnmibauel Expadse

the Magistrate in her reasons for judgment at paragraph 187 noted that in evidence, Robin:
while not recalling thelegant shipment, said that the inspections team would stand on each c
the individual races from the industrial truck to observe the sheep as they pass single file d
the race. T h ever CG3,000 sheep wereelahdet dver L0 a0A2DDNbetTE®Er
departur@d... and t hat dGhaadisonijtie AQIS acdreditetl \zeterinarian] observed tt

momentarias they passed in the race, dockside on théirway ofibmanp hasi s a d d e

Although these veterinarians are AQIS aitededtheir fees are paid by the exporters.

Examination should be made of whether, for example, such veterinarians should be subjec
loss of accreditation or penalties where they do not discharge their obligations properly. Al
all, the public intest is at stake: the fithess of sheep to travel the some three week journey

the Middle East is a vital one in terms of sheep welfare in the chain of export. Th
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veterinarians sigpff is also a precondition to the grant of an export permit for thedload

consignment to leave port.

Are the exporters 6a person in charged du

Next, in theEmmanuel Expocsse the question was ventilated of whether the exporter,
Emmanuel, was a operson in chargaéncywmffthet h
onboard stockman. It will be recalled that section 1983)ifapl Welfare R002 (WA) (see
paragraph2above) is directed to oO0Oa person in
her reasons for judgment that Emmanuel argueththanboard stockman, Norman House,
was engaged by KLTT (the importer), not it, and that the master of the ship, not Emmanu
was in control of the ship and sheep: see paragrapid@®ment The formerAustralian
Livestock Export Standapesificdy required an exporter to ensure that there was a suitably
experienced stock person on board with a duty of care for the animals: see paragraph
judgment. The defence submitted that the master and crew were in control: see paragrapt
judgment. Irparagraph 35 in particular, the Magistrate set out her reasons as to why Hou
satisfied the legal test, despite ownership having passed to KLTT dockside at Fremantle,
Emmanuel having no financial interest in the sheep during the voyage (see B&ragraph

judgement

Under the new Standards pr esc bVebsel@regamtiort h e
and Loadingd provides that once | oading L
for the management and care of the livestodhket point of disembarkation. Standard 4.16
provides that:

OAs the livestock for export are loaded on the vessel at the port of export, responsibili
transfers to the master of the vessel...

Whilst a legal argument can be mountedhbagxporter remains liable for the welfare of the
stock during the voyage, it is plain the matter is not free from doubt. It will be recalled that t
argument would run that the exporter is obliged by Standard 5 to engage an accredited s

person toensure the onboard care and management of the livestock is adequate to maint
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animal health and welfare. Thus, it would be suggested, the accredited stock person acts &
exporterds agent, and in this waharge ofthee e

animals.

This last point illustrates the lack of clarity and deficiency in the present Standards on a \
important question of welfare, namely, the welfare of the animals during the voyage. This is
i n circumstancedsOnwhoearred addtnan darich g5 of Liw

St andar dunslthelast amimal is unloaded at the port of di§embarkation.

Relevant State animal protection statutes should be legislated to operate extra
territorially

Although it § not altogether free from doubt, State animal welfare laws are intended to be p:s
of the Commonwealth legal regime for the export of live animals. There is no provision in tl
Animal Welfare AQ93 (Tas), th&nimal Welfare AQ02 (WA) and therevdion of Cruelty to
Animals Act986 (Vic) which suggests the statute operates extraterritorially. Western Austra
Tasmania and Victoria are the principal states from which live sheep exports are made.
cruelty provisions of those statutes shoaldlégislated to apply to the fate of the animals

beyond State water$he legal principles and how they appdynow considered

The extraterritorial operation of State animal welfare legislation
60St andanrbdb asx d managemeidesthai:f | i vestockd pr c

oOnboard management covers the period from the time the first animal is loaded ontc
last animal is unloaded at the port of disémbarkation

thus raising the question of the extraterritorial operation of State animalleggdiaten

expressly incorporated by the Standards.

Taking the Tasmani&mimal Welfare A&93 as an example, the steps in reaching a conclusion

would appear to be as follows:

(@) so far as the application of the State animal welfare legsletiocerned, there is the

common law presumption that State legislation is intended not to operate
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extraterritorialfy so that, in the absence of a clear contrary intention, State crimina
jurisdiction in respect of statutory offences extends onhetwedf committed within

the Stateds (TherConstitutbonaySysteGig of the Australian States and

Territorieqpublished Cambridge University Press, 2006), paragraph 7.8.1 (at p.238);

(b) no provision in theAnimal Welfare At993 (Tas) sggsts the statute operates

extraterritorially;

(c) however Tasmania (like other States) has extended its criminal jurisdiction $o offence
partly committed within its territory, with the effect that this statutory extension confer:
jurisdiction where agadst one element of the offence occurs within the jurisdiction, or
where an event or the act which caused the event occurred within the jurisdiction: s
Criminal Law (Territorial Applicatior])986t(Tas), sections 3 and 4; see also Carney

(supra) at 2%

d the definiti on @rimina lcaw (Tené&odial Applicaio@P@Ei(Tas)n 3
does not extend though to an offence undeAtimal Welfare A&93 (Tas), but the
Tasmanian parliament could of course give consideration to arttendefgition of

ocrimeod for it to do so;

(e) the Criminal Law (Territorial Applicatio) @5 def i nes o0t he St

include:

o(a) the territorial sea adjacent to the State; and

(b)  the sea on the landward side of the territsriabsedttiathe limits of thé State.

By section 5(afoastal Waters (State Powéar® 8cd ( Ct h) each St at
powers under its Constitution are extended to the making of laws inter alia over i

adjacent territorial sea not witldtate territory, and by sections 3 and 4 the territorial

16 The common law doctrine thainges are committed in a single péaitee crime is locélhas proven to be
unsustainable in the face of crimes extending beyond more than one jurisdiction, such as conspiracy offences,
environmental offences and computer offences: Carney (supra) at 239.
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sea adjacent to each State is defined
to three nautical mil es, despite the e

miles in 1990 see further Carney (supra) at 214;

) prior to that statutory extension of State legislative capacity, the High Court held &
majority in the&Seas and Submerged LaodseNgw South Wales v Commofi9&&lth
135 CLR 337) that the territory betStates ended at the d@ater mark, the States
having unsuccessfully argued inter alia that they had dominion over the territorial seé

three miles (see further Carney (supra) at 212);

(9) i n considering whether t tomaaheaated thdt State d «
parliaments may legislate extraterritorially where a sufficient coffioectemus exists
between the State and the extraterritorial effect of the ladnieaeSteamship Co of
Australia Pty Ltd v K{2§88) 166 CLR 1; Carr{sypra) at 210, 2222: according to
the High Court, this test of sufficient connection is to be applied liberally so that even
remote or general connection would be sufficient: see fumimr Steamship Case
(supra) at 18R0rt MacDonnell ProfdssiokRa s her mands As s(d989) at i
168 CLR 340 at 372 aktbbil Oil Aust Pty Ltd v Vict(@202) 211 CLR 1 at [9];22

[123] 590;

(h)  with the requisite connection established, State laws may also operate over the high
0 beymd the territorial sea, as commonly occurs for purposes of fishing regulatior

criminal law, and maritime industrial relations: see Carney (supra) at 237; although

17 As from 20 December 1990 by Proclamation under section 7, Seas and Submerged Lands Act 1973 (Cth):

Commonwealth Government Gazette No. S297, Tuesday 13 November 1990.

18 Dixon J enunciated in Broken Hill South Ltd v Commissioner of Taxation (NSW%§1GBR) 337, at 375, a classic

statement of the sufficient connection test:
0The power to make | aws for the peace, order and
reference to some act, matter or thingidedheiSgadeits liability upon a person unconnected with the State whethe
domicile, residence or otherwise. But it is within the competence of the State legislature toaunake@ngifact, circt
thing in or connected with theherdtaasion of the imposition upon any person concerned therein of a liability to t
any other liability. It is also within the competence of the legislature to base the impositiohefrédiibty oin no mor
the personhte territory. The relation may consist in presence within the territory, residence, domicil, carrying on
even remoter connections. If a connection exists, it is for the legislature to decide how ffitst sheut gosin thie ex
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definition of 0 Crmaal SatvéTeretarial Applicasicel@ditor o n
the purposes of that Act confined jurisdiction to the territorial sea and not beyond i

(see further Carney (supra) at 235;

otherwise, sections 7 and\Bimal Welfare A&93 (Tas) proscribe the doing of things,
or omitting to do any duty, whichs o0r easonably | ikely to

caused6 (section 8) unreasonable or unj

accordingly, it can be argued that the question of likelihood is able to be determined
the time that the thg is done or the duty is omitted to be done, which in the case of
export of sheep to the Middle East may be open to be determined at the point c

embarkation, and before the vessel leaves State waters and thus State jurisdiction;

otherwise, to thexeent section 8 proscribes doing an act or omitting to do a duty which
ocauseso6 such pain or suffering to an
have occurred whilst the vessel remained within State waters (see further Carney (su

at 2357).
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4 Secondary Boycotts

PETAG8s threatened boycott of Australian w

In the course of a 60 Minutes program broadcast in Australia on 21 November 2004, Ing
Newkirk as President of People for the Ethical Treatment of Animals, aSiaiésdbased
animal society, complained about the mulesing procedure performed on Australian sheep.

relation to PETA campaigns generally, she stated:

ng monkeys
50 cosmetics
t €

OWe stopped NASA from sendi
testing animal We stopped about 5
said we wouldndt succeed. But wedr e

The prelude to that interview included a letter on 11 August 2004 from Ingrid Newkirk to the

Australian Prime Minister John Howard, stating:

oOWe have written to you sever al ti mes
Australian Merino sheep as result [ si «
demandeé t hsssimilamethoseauked in sut seiqressful efforts against other ind
in which cruelty to animals has run r an

We are about to launch a worldwide campaign against the Australian Merino Wool |
which will continue until your governastmnta@esnd mulesing and live exports. To that
end, we wil/l announce an international

And, of course, we will abandon the campaign if you are willing to pledge to end mules
exports. o

AWI files in the Federal Court

PETA publicly announced its threatened boycott of Australian wool products. Shortly befol
the 60 Minutes program was screened, Australian Wool Innovation Limited filed on

November 1994 in the Federal Court of Australia an applicati@iaserdent of claim in
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respect of the threatened boycott. Australian Wool Innovation claimed that it represent
some 30,000 Australian wool growers. At that point, there were only four of the eventual t
respondents to the application, namely, thregidenecitizens ordinarily resident in the USA

and the Virginia incorporated company, People for the Ethical Treatment of Animals.

The application and statement of claim were served on Ingrid Newkirk while she was visiti
Australia and, the service of tihocuments was screened as part of the 60 Minutes program
(Leave to serve the originating process outside the jurisdiction, that is to say, outside Austr

had not been sought.)

The further procedural steps including the addition of Australimmdes{s is set out in
paragraphs 2 and 3 of the judgment of Heereguktralian Wool Innovation Limited v Newkirk
[2005] FCA 290 [22 March 2005]. In the result, an amended statement of claim was filed or
March 2005 and shortly following that théicgahcy of the statement of claim was challenged

in a court hearing. Judgment was delivered on 22 March 2005.

At this time PETA had more than 800,000 members, some of whom were Australian, and

gross revenues just short of US $30 million per annum.

The AWI claim

The statement of claim, in summary, claimed that PETA and relevant officers engaged
misleading and deceptive conduct in contravention of section 57 @id&d°ractices1AgY

and that accessorial liability arose under section 7bBebetallegations that Ms Newkirk in
particular was knowingly concerned in contraventions of section 52; and that PETA breact
sections 45D and 45DB of theade Practicespkohibiting secondary boycotts based upon
conduct which occurred in Austradiagd overseas.

It was further alleged that PETA at all material times carried on business in Australia. This
necessary because the secondary boycott allegations made against PETA included condt

concertoutsideAustralia. Section 5(Zrade Pctices Aeixtends Part IV of the Act to the

engaging in conduct outside Australia by bodies corporate carrying on business within Austr
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It is well settled that unless by the operation of section 5 the Act is extended to conduct outs

Australia, th Act deals only with conduct within Australia: see paragraph 15, judgment.

The term 0b3idyot definedpim thex Ace 6In short, a body corporate is a

corporation. MApnotated TdadenPgactites AcMi | | er @ s

oThe term encompassedfie@ or group of people recognised at law as having se
personality. Corporations, whether incorporated under the Corporations Act 2001 or |
come within the defiition.

Section 45D alleged breaches
The section 45D breachalleged against the first to tenth respondents were based on condut

which took place within Australia. The breaches alleged against the fourth, fifth, sixth, sevel

eighth and tenth respondents were in addition on the basis that they engagexdt autsicelu

Australia. These respondents were PETA, PETA officer Jodie Buckley, Animal Liberatic

(based in NSW) and two of its members and, finally, a Victorian resident, also a member

Animal Liberation in Victoria.

The basis on which claims were enadainst individuals for engaging in conduct outside

Australia once again turns on section 5 of the Act. Section 5 extended Part 4 of the Act

engaging in conduct outside Australia by citizens or persons ordinarily resident in Australia.

Summaryd Australian wool production chain

Paragraph 12 of the judgment sets out the steps in the Australian wool production chain.

summary, the steps were:

o Australian wool growers and wool exporters to wool processors or their intermediarie
which turn the woohto useable yarn;

o then to textile and garment manufacturers, which in turn manufacture fabric o

garments;

19

It should be noted that section 45D(3) provides that:

O0Subsection (1) applies if the fourth person is a
Subsection (4) provides that:
0Subsection (1) also applies if:
(a) the third person is a corporation and the fourth persurt & corporation; and
(b) the conduct would have or be likely to have the effect of causing substantial loss or damage to the

business of the third person. ¢
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o garment manufacturers supply retailers, or if they are also retailers, sell to consum
and
o retailers sell Australian wool garments to consumers.

Alleged object of conduct

It was then alleged in the amended statement of claim that the conduct (set out in paragrap

and 10 of the judgment) was calculated:

o to deter consumers from acquiring Australian wool garments from retailers (includir
garment maufacturers who were also retailers);

o in summary, to deter retailers, manufacturers and wool acquirers acquiring the relev

wool product from the relevant supplier in the Australian wool production chain.

Terms of sections 45D, 45DB and 45DD
Section 450() provides:

oln the circumstances specified in subsection (3) or (4), a person must not, in con
persoengage in conduct

(a) thathinders or prevents

(i) a third perssupplying goods or $emmica$ourth person (who is naiyan efnpl
the first person or the second person); and

(i) a third persaoguiring goods or deswicasourth person (who is not an employ
the first person or the second person); and

(b) that is engaged in feutpesand would have tikddgto have tleéEecbfcausing
substantial loss or demthgeisinessthe fourth pedson.

Paragraph (a)(i) providing for hindering or preventing a third person supplying goods
services can be put to one side for the present because thasAWks about hindering or
preventing the third person acquiring. Hadnhausease was a case about hindering or
preventing the supply of goods, in that case sheep, and this will be examined later in

chapter.

Key phrases of s.45D(1) include:
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. o n concerto;

. cengagé n conduct 0,;
. ohinderso,;

. oprevent so;

. Opurposebo6;

. oikeyt o have the effect 6;

J 0 c a ussibstantidl o ss or damage?o¢.

The meaning of such phrases will be examined shortly as they have been judicially consider
13.  Further, section 45D (Provides:

0A person is taken to engage in conduct for a purpose mentioned in subsection (1) if
in the conduct for purposes that includedthat purpose.

This has also been judicially considered.

14.  Section 45DB provides:

0(1) A persomust not, in concert with another person, engage in conduct for the
having or likely to have the effect, of preventing or substantially hindering a th
is not an employer of the first person) from engaging in tiaadviolg dhemerc
movement of dmddeen Australia and places outside Australia.

(2) A person is taken to engage in conduct for a purpose mentioned in subsectior
engages in the conduct for purposes that inclade that purpose.

15.  Sectio™5DD relevantly provides:
0(4) A person does not contravene, and is not involved in a contravention of, sub
45DA(1) or 45DB(1) by engaging in conduct if:

(a) thedominargurpose for which the conduct is ersydugtaniraliglatecbt
environmental protegtmmsumer proteatioin

(b) engaging in the conduct is not industrial action

16 One would expect in the ordinary <cour se
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section 45D(1)(a)(ii) would be consumers ahththéourth person would be a corporation.

The three key legal issues for analysis

In terms of section 45D, three key legal issues may arise for analysis. The first is whe
conduct of the kind in question stands to be in breach of sectionD&gignding on the
nature of the body which seeks advice, the second may be whether the exemption, for conc
thedominantpurpose of which substantiallyelated to consumer protection, would apply and
i n particular, what | sptbeemebaoandg|[ empba:ts
examined later in the chapter. The third key legal issue is whether, failing the applicatior
section 45DD, alternatively, in any event, section 45D in respect of such conduct stands to
read down where, artd the extent, it would infringe the implied freedom of political

communication under the Constitution.

Section 45D conduct
Turning then to thérst key legal issue the relevant part of section 45D requires the conduct

to satisfy two conditions.

The first condition (section 45D(1)(a)(ii)) is that the coadtwaliyhinders or prevents a third

person acquiring goods or services from a fourth person.

The second condition (section 45D(1)(b) is that the conduct is engaged in for theapdrpose,
would have or be likely to have the effect, of causing substantial loss or damage to the busi
of t he f ouRutpdse paffdt dar e @Oxpressed conjunc
Accordingly, one without the other would be insufficientvio rige to a breach of section
45D: see forexampleu st r al i an Bui l der s 06 AWeStasnuAudrdianF e

Branch vCorp Pty L{d993) 42 FCR 452; 114 ALR 551; (1992) 44 IR 264.

The teegagminooddudts defiiomed (i2n ( 2é c tt.aoinmeraefusingi nt

to do any act 6

Section 45D requires t hencbncértst Berfdo rsee ctown
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meaning of acting O0i n cpersic?er tlét, iwsmtaeActi sd

Instead, section 22(a) of thets Interpretation1®1 (Cth) provides:

0... Opersonsd® and O6partyd shal/l i nclu

The wuse of the word oOper sondé meea ofshe thilda t
person as acquirer(s) or the fourth person as the target) and companies will be caught by
operation of section 45D: see section 45D(1)(a); and see further Australian Trade Pract
Reporter, Volume 1, CCH at p.3,062. Accordinghgud follow that individuals who are
employees of the first or second person, or other individuals who are not employees of f
acquirer or the target, stand to be caught by the operation of section 48DrplRty Ltd v
Austral i an HedeiateddUmionsoBWdtheestesnuAusirdlian Bran€lorpJPty Ltd

42 FCR 452; 114 ALR 551; (1992) 44 IR 264 the declaration by the primary judge was that
union had acted in concert with its members and others as the second person: see (ALR) p.
Assuming then that the state of mind of an interest group is that of a person such as a senic
chief executive officer by way of example (and not other employees), then it seems to foll

that an employee may act in concert with the interest gitsupragloyer.

Certainly the interest group must act in concert with another, whether another person by way

an organisation or an individual.

In short, the definition, except where specific exclusion is made for employees of the third
fourth pers n s, does not define oOoOpersond or us

capacity, such as employment.

Acting in concert involvésowingconduct, the result of communications between the parties
and not simply simultaneous actions occurring s@antsly: Tillmanns Butcheries Pty Ltd v
Austral asi an Me at(1979)d BELR 831 vt 3T ;2P ALK BT ;g(Fulb Fedérali
Court). 't invol ves 0cont ekdprasumapepitomayPtya n c

Ltd v Australasian Medtins t r y E m({@984) § EGRSH at-58n54 AlrR 130 at 738.
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The temporal relationship of the acts comprising the relevant conduct needudfibiduly

closetodbe consi stent wi t hFlowdr BaviesoMemon Rty. atfraliaiusto n
Buil ders Labourer sd Fe d#B7ATeOR 40%7nat 48n2050p€r W
French JConcrete Constructions Pty. Ltd. v Plumbers and Gas Fitters Employees Union

(1987) 15 FCR 31 at-321987 ATPR 4076 at 48, 305 (Wbx J).

22. The tpevedis 8uggests a tot al cessation of C
targetHeydoan Trade Practices aaj#0130];Australian Wool Innovation Ltd. v NEGIH)

ATPR 42053 at para. 34.

More relevantly, thetr rhindeés means o0i n any way affecti
ease of the wusual way Joofrpsupra)Ppgvenigh vadwel gand Stases
Pty Ltd1991) 172 CLR 32 at-8599 ALR 275 where Mason CJ adopted the forgoiminmea

as originally stated by Lord Dunedifiémants (Lancashire) Ltd. v C.S. Wilson[P&L7AC

495 (H.L.) at 514; and which was later followed by the Full Federal ®GGarpin

To prevent or hinder can involve conduct engaged in by thkeabalk intimidation, and not
just physical interferen@aistralian Broadcasting Corporation(1986jigl3 FLR 129; 29 ALR

228.

23. OPurpoée as referred to in section 45D(1) i s

in the conduct in caert:Tillmann&upra) (Full Federal Court) per Bowen CJ.

In Tillmanngupra) Deane J (then a Federal Court Justice) said at 348:

0... the question ... whether conduct
is, to adopt thedwof Viscount Simon LC in Crofter Hand Woven Harris Tweed Co Ltd
[1942] AC 435 at 441 to be answered not by reference to whether it was apprecic
relevant conduct might have the specified effect but by referemgedsdhe fi@alaretson
real purpose or purposes of, the conduct and to what was in truth the object in the m
persons when they engaged in the conduct in concert. In so far as the union was c
must, of course,bagdeti ned by reference t o®[amphasisp u

20 In News Ltd v South Sydney District Rugby League Football Club CIt [2003] HCA 45 ; 215 CQRBR3; 20
157; 77 ALJR 1515 (13 August 2003), a case concerning
Gl eeson J [18] observed: oO0the distinction between pur
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added]

It is sufficient if the purposes of the actor include a prohibited purpobleydea on Trade
Practices$ [10.170]. The prohibited purpose need not be substadi@hioant: see section
45D(2). Section 4F{2provides that the section does not apply for the purposes of, inter alia

section 45D(1) and 45DB(1).

24.  The critical purpose is thmmediatgurpose for which the conduct itself is engaged in which
hindes or prevents acquisition. This may not baultimatepurpose for which the parties
may act in concert: sdeydoan Trade Pracitg10.200]. By way of example a distinction was
drawn between immediate and ultimate purpose by Smith&sildasPty Ltdv Swallow &
Anon(1979) ATP 4001 where the immediate purpose was to cause the target to cease trad
on Saturday morning by injuring its business, and the ultimate purpose was to maintain wc

free Saturdays generally.

25. As to the purpose afausi g | o s s subdtantilh Tillimann8owen CJ (with whom
Evatt J agreed) said (at-33FLR)):

0The word Osubstantial 6 would certainl
minimal. According to one meaning of tlessvoradiémeage would have to be considere
However, the word is quantitatively imprecise; it cannot be said that it requires any s
or damage. No doubt in the context in which it appears the word importsheanistion of
to say, one needs to know something of the circumstances of the business affected [
a conclusion whether the loss or damage in question should be regarded as substant
b u s i[enmplrasistadded]

In TillmannBeane J said at 348(FLR)

subjectivepurpose of News and ARL in including the fourteen team term, that is to say, the end they had in view, that is

be determinedépurpose is to be distinguished from mot
by the conduct. The meé for conduct is the reason for seeking that end. The appropriate description or
characterisationémay depend upon the | egislative or o
21 04F References to purpose or reason

Q) For the purposes of this Act:
é

(b) a person shall be deemed to have engaged or to engage in conduct for a particular purpose o
particular reasondf
0] the person engaged or engages in the conduct for purposes that included or include that
purpose or for reasons that includedoluide that reason, as the case may be; and
(ii) that purpose or reason was or is a substantial purpose or reason.

(2) This section does not apply for the purpos
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0The word Osubstantialdé is not only su
precision. I n the phrase Osubstanti al
substancedistinct from ephemeral or nominal. It can also mean large, weighty or big.
in a relative sense or can indicate an absolute significance, quantity or size. ...

I n the context of s 45D( 1) latve sensedn thate t
regardless of whether it means large or weighty on the one hand or real or of subste
ephemeral or nominal on the other, it would be necessary to know something of the
the relevant business doefocould say that particular, actual or potential loss or dal
substantial. As at present advised, | incline to the view that the phrase, substantial lo
45D(1) includes loss or damage that is, in the circumstdstascecahdrmaft sasubstantial
or nominal. It is, however, unnecessary that | form or express any concluded view i
the ultimate conclusion which | have reached is the same regardless of which of the
towhichrefendhhas been made i s g¢gi v[emphasipadded]e v

Suffice to say iRural Press Limited v AQ2D02] FCAFC; (2002) FCR 236; 193 ALR 399; the
Ful | Court referred to the pr opethesdbmaait r u

oOinconclusive debatebo6.

As t o t heikeipn g me d inveuldhéve a sedikelp to have the

effegtin TillmannBowen CJ (with whom Evatt J agreed) said (40339

0The word olikelyd isg.oneltwhmayh maasn v@
of Omor e pd&oaonbalel ¢ htamam MmOt er cent che
by a reasonabl e man 0such @& sorehagarémote arp
bare chance, iOnay mean that the conduct engaged in is inherently of such a charact
ordinarily cause the effect specifiedéo

Deane J canvassendudiad: i kel yé6 at 346

0. .. t hat , in the contextoloifk el yddb Di(sl)r
with omore |likely than notdé and that i
damage to the business of the relevant corporation, it will suffice, for the purposes
that conductirs the circumstances, such that there is a real chance or possibility t
pursued, cause such loss or damage. Whether or not such conduct is likely (in that
effect is a question to be determined by refgbtisbedostaeltiards of what could reason:
be expected to be the consequence of the relevant conduct in the circumstances. In
to that question, it will be relevant that the persons engaging in the conduct did so v
causi ng s ufemphasiseaddedlor damagebd

OPurposed then wildl be also relevant i n
question of purpose would be determined first. Otherwise, in respect of the last two senten
in the above passagefin Deane JO0s judgment, the coul

Di xon CJ0s observation as to the O0sel dom
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opresumed to intend the r e Stapetoravids52) 8&CGLR s e «
358at 365Parker v R1963) 111 CLR 610, at 632; and see fur@mmat 563 where Lockhart

and Gummow JJ refer to Dixon JO6s observa
how the primary judge fel/]l i ntexecutivie (as the o n

person through whom it acted).

It may be that an interest group would not have a purpose in particular campaigns or otl
conduct of causing damage or injury to a target corporation or business. For it is one thing
highlight adeficient practice so that the object of consumer awareness and thus protection m
be served. It is another to seek to injure a business. For example, a prohibited purpose w
be manifest I f a l|letter wer e s tenand stage t h
demonstrations at its commerci al premi ses

to cease a certain practice (assuming o0su

For in a given case, a isedadfsausihg damage to theutargeto <
business as a means of securing the primary purpose of a change on the part of the target
perceived deficient practice, or course of conductlese#® Food Stores v Amalgamated Mi
Vendors Association(1889)24 FCR 127; 91 ALR 397, at 405-211 That theneanby

which a purpose is sought to be achieved can be characterise@xdstiagcpurpose is, it

seems, settled: skvel Staned045.

A plaintiff of course must establishcausal linkbetween the relevant purpose and the

substantial damage sustained by the business. In a given case, at the time application is
(say) for an interlocutory injunction, no damage, let alone damage of a substantial kind, r
have occurred, other thanapprehension that such damage will or may ensue. But in the cas
of a large financial institution, such as a bank, for example, the possibility exists that at trial

given case this may be difficult to prove.

That said, the observations of Heydodrade Practices Laat [10.230] need to be weighed,
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namely,

OA purpose of causing substanti al |l os
establish. Indeed, the purpose of causing a substantial loss or damage has been e
purpose of substantially lessening competition: in this respect s 45D experience acce
47 experienceo.

I't may be that in a given case the quest:i
oeffectd. bbycdtor wexrmaenpueged of a otarg
Opurposed test would I|Iikely be satisfied,

upon a supplier. On the other hand, it may be that a boycott would be unlikely to have tl
@ffectd in a given case of causing subst.
example, the target is a bank with an enormous and diverse customer base. Or, it may
t hought a boycott woul d be uisunikédyetd appeal m h

practice to consumers such as, for example, against a debt collection agency with alleged
practices, or a transport company with a monopoly of particular transit routes. Each case
turn on its own facts. Each case alag in turn depend upon the particular practice targeted

and public opinion at the time.

Australian Wool Innovation Ltd v Newkirk [2005] FCA 290 (22 March 2005)
This AWI caswas one of two reported interlocutory applications in the proceedinghshere

sufficiency of the applicantds pleading v
45D(1) (see paragraph 12 above) which need to be satisfied by an applicant, this is
surprising. A statement of claim must allege the material fastanyet® the purpose of
formulating a complete cause of actionBseee Odhams Preqd4936] 1 KB 697 AT 712.
The wellsettled distinction between material facts and particulars is also set out in this case

712713. Particulars serve the purmdseforming the other party of the case it has to meet.

In the AWI caséhe amended statement of claim was struck out, with libertgléade The
pleading foundered on a number of bases, and in particular because the pleading repeate:

languagef the Trade Practicesraitter than alleging the facts which brought the claim within
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t he Act ; failed to plead any facts which,
concert with the second per ®obtod@ead facts allegmg r ¢
an actual hindrance or prevention of the supply or acquisition of the goods or services
question (as required by section 45D), instead only pleading facts which no more th
suggested oOthe possi biolni tmy gthhatocliumdr ard ad
was in fact any effect to an appreciable extent on the ease of the usual wagansuhielns

acquired Australian wool garments from retailers; failed to plead facts which, if proven, wo
show that retailetsad been hindered or prevented from acquiring Australian wool garment:
from garment manufacturers; failed to plead any facts to show the causal link between
conduct in allege breach of the TPA and the loss and damage alleged to have been sufferec
failed to plead any facts which could establish that the purpose and the likely effect of 1
conduct within Australian was for the purpose and likely to have the effect of inducing tr

foreign wool processor not to buy Australian wool.

The foregng points up the potential hurdles in pleading and proof which an applicant faces
a secondary boycott proceeding. Key terms in section 45D(1) thus stand to be poten
Otripwiresd for an applicant. Cofrattaekwiichl vy,

may be open to a respondent.

A further attack was made upon the sufficiency of the pleadingAwtleasén Australian

Wool Innovation Ltd v NeWiMiok2) [2005] FCA 1307 (16 September).

The case of O6picketingd

What if the kent proposes to engage in picketing a certain group of suppliers with the
possibility of targeting one company in particular? The establishment of a picket line (outsic
building site) was considered by the Full Federal CaZbimp The union irtsucted those

participating in the line to not physically stop anyone from crossing the line or explicitly 1
direct or request anyone not to cross the line. However, a number of suppliers declined

enter the site whilst the picket was in place. Testigus arose on appeal. Did the union
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engage in conduct which hindered or prevented the supply of goods or ser@ogs (iind
building company) by other persons? Was the conduct engaged in for the purpose of cau
substantial loss or damage ® blasiness ofQorp? In relation to the second question, it was
submitted by the union that there was no evidence, or no sufficient evidence, that the relev
actor, the unionds chief executive, nhagd s
a matter of fact that there was a convention within the union that no industrial action, especi:

action involving interruption of supplies, could be taken without his prior approval.

In the majority judgment, Lockhart and Gummow JJ didcuseeh at def i n-éd a
ALR) . Lockhart and Gummow JJ noted the

Appeal irHubbard v Pjit976] QB 142:

0... to describe an order | y anicdtumgtanaes e f
where there was no obstruction, molestation or intimidation of persons entering the pi
the picket being the communication of

They nobesettingt hantcl adude s:

Ot he occupat i ewaytlrdughavhich peasdns wigh tootravelpsa &s s0aca
persons to hesitate through fear to proceed, or, if they do proceed, to do so only wi
safety or the safety of their Palaer8weets Pty. Ltd. v Federatech&emisstaiation of
Australid1986] VR 383 at 3&. 0

The majority Justices agreed with the primary judge in his view that, in considering the usag
a term such as opicket | ineo regard ghdulderegoa r t
surrounding circumstances to determine what teassoaliiweeldonvagetthose who heard it
usedl [emphasis added] This in turn the majority said would have a significant bearing ug
the issue of hindering by the uniofihe majoity Justices noted that the evidence showed that
a number of suppliers declined to enter t
the expression meant that there would be,

deliver tleir supplies, and that it was best not to persevere.

I n particular, they noted the primary jud
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oln my opinion, there can be little dc¢
sevices teCbrp at Rivervale the existence of a picketlineasivalveguest, and probably :
direction, that they should ndhehtembsence of any express disclaimer or advice the
could be crosseds so understoodeby tpoa r t i ci pating and tho
[emphasis added]

Save for the words emphasised, the majority Justices found this passage was well based
the evidence. They concluded (at page 561, ALR) that the activities of theepadfexttéd

to an appreciable extent the ease of the usual way of the supply of gddatp tat dhe
Rivervale site, and therefore, within the meaning of the statute hindered that supply. TI
found it unnecessary in light of that conclusion to detemhiether this extended beyond

oOhindering6 to prevention of supply.

't i s surprising that the majority Just.i
upon the subjective perceptions of the suppliers concerned, none of whom appear to hz
at empted to cross the picket I ine (see th
at 560, ALR). Further, the instructions by the union to those participating in the line were cle
see paragraph 36 above. This is dealt with by Spendsg, AR5 (11.126). Justice Spender

first pithily observed:

0O...the conduct of the alleged contrav
of what that conduct might be. | am here referring, for example, ts what ingyht beea ®
simply seeing a person outside a building site weahirig & BLF &

Spender J continued (correctly in my view):

oln an attempt to clarify the point I
furniture shopkbeang a pl acard whi ch says: 0Thi s
ti mber . Pl ease shop el sewhere. 0 A pr

shop elsewhere. Another prospective customer, on caeymggtiaepaotastemight go awa
because he or she did not want to bec:

Lockhart and Gummow JJ&6s <colloquialisr
protester constitutd c o n d u c t which hindered or pro
shop. o

39. Itis similarly surprising that those subjective perceptions could only be nullified by:

0O... the bringing home egsdisclimer lsyithe BLF bf any
i ntention or wi s h(attp.663,0.B39\AER).t t heir ent

This subjective perception of the suppli
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disclaimer or advice. Yet the evidence appehase been that the suppliers did not attempt

to cross, let alone drive up to the picket line. How then could it have been established whet
such a disclaimer or advice existed (unless the disclaimer was written and visible fror
distance)? Thetano of t he wunionds instructions was

union had instructed silence, not an impediment.
Earlier in their judgment Lockhart and Gummow JJ had said (at p.&65:11.40

0OThe intentions o fas td theonetodoaf its dpeiatton may well |
significance in determining the issue under s 45D as to purpose. But where, as h
considered is the threshold question of the engagement in conduct of a certain desc
which hindered or prevented the supply of goods or services, great weighbnalse be ¢
reactions of those representing the o0t
supply of goods or serficesrtfphplasis added]

Implicit in their later line of reasoning is that such reactions on the part of the suppliers we
reasonabl e. No Osurrounding circumstanc:e
happened to be organised by a militant union, thewsibFa consequent deterrent effect upon

supplier perceptions. l ndeed, the only
or Opi cketréabonablh aweulcdonveyed to those whi
added]; and the majority judgment gn r ef erred to (and the p

reasons only referred) to the existence o
The primary judgeds conclusions (noted at

existencalof thevpieketdine involved atleast a request, and probabil

@ o... to
they s#A®;ul d not enter.o6 (I . 8

t hat

(b) [ having regard to that conclusion] o.
direction that b not be crossed and an implied threat of unspecified sanctions in tr
Cross &90;. (1 .31

Lockhart and Gummow JJ found that these findings as to hindrance were open to the prim;

judge or the evidence (p.561 H74BLR).
As tothis, Spender J (at p.566, ALR) said:

0The reasons for judgment of the | earn
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as Othe common wunderstandingdé of a pi
Dictionary definiboh o pi cket 6 which i ncorporates
work during a strike, and to the Macquarie Dictionary definition, which speaks of pe
o0odi ssuade or prevento workers from ent

oDeterrenced6 is not the same as oOopreve
a OoOrequesto is not the same as a odire

Given that a opicketd can have many ar
sorebody on guard duty to the lone protester, it is, in my respectful view, wrong to c
premise that in an industrial context, a picket line involves a prima facie contraventio
such a contravention can be avoided ifffilcenet idisclsimer that access is not preven
hindered. 6

The Oxford Dictionary meaning there referred to stands in contrast to that adopted by tf

English Court of Appeal (see paragraph 35 above) and by Mas&@dJRdss Agency Pty. Ltd.

v Actorand Announcers Equity Association of[A@i8ifplidNSWLR 760 (see further paragraph

46 below), each of which were referred to in the majority judgment (at 556, ALR).

As to the second point of Opur p denedhatdahe d,
relevant actor, the unionds chief executi
no evidence of such purpose. In particular, the primary Judi§erphad accepted the
evidence of t he wuni ondshawlsucke & pugpose cThe chiefe
executive had saidincresg ami nati on that the oOmain thr
the Government and Homewest because we saw then and still see that it is the Governn
who i s at f aul t45).hThat bethg thegptrpoge, it wastoficoursé not pdsaible
for the Court on appeal to conclude that

that matteranyloss or damage to the business@drp.

Accordingly, it will be importantrfan interest group to consider who the relevant actor would
be for the purpose of entertaining a relevant purpose in a particular campaign or picket. Wo
it be in a case of a picket line the chief executive of the client; or its board or comtinétee; so
the state of mind of other actors or employees would not be relevant to the state of mind of t

client?
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Implied freedom of political communication

The two-stage test

43. In Lange v Australian Broadcasting Cqi#93}id89 CLR 520 at 58714 ALR 96 at 112 a
two-stage test was adopted for determining whether a law infringes the implied freedom

~

political communication under Australiads

(@) first, does the law effectively burden freedom of communication about government

political matters either in its terms, operation or effect?;

(b)  secondly, if the law effectively burdens that freedom, is the law reasonably appropri;
and adapted to serve a legitimate end the fulfilment of which is compatible with th
maintenancefdhe constitutionally prescribed system of representative and responsibl
government and the procedure prescribed by s.128 for submitting a propose

amendment of the Constitution to the informed decision of the people.
I f the first gyesedtaond ikeassweneédi ® answe

In Coleman v Po{@604) 220 CLR at page 1; 209 ALR 182, thetage test formulated in
Langgvas amended in the statement of the s

fulfil memt aofm@anmer@: per McHugh J (Gummoyv
At page 50 o€olemavicHugh J said:

0. .. It i s the manner of achieving the
maintenance of the constitutionally prescribdd syste pr esent at ¥ve ar

The freedom which is protected
44.  Further, inMulholland v Australian Electoral Conf2tiedipr220 CLR 181; 209 ALR 582,

22 Gaudron J in Levy v State of Victoria (1996) 189 CLR 629;d446 ALR 248 at 271 adopted a different test,
namely: olf the direct purpose of the |l aw is tnmentestr
of some overriding public purpose. If, on the other hand, it has $mmpuwpose, connected with a subject matter

within power and only incidentally restricts political communication, it is valid if it is reasonably appropriate tind adapted
that other purpose. 6 [emphasis adted] owEhetbtrkesholdst
appropriate and adapted6, sometimes al so measured by
second stage of the Lange test.
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Gummow and Hayne JJ in their joint judgment referred with approval (at24884)ao the

following passage of McHugh Lavyat 622):

0The freedom protected by the Constitu
from laws that effectively prevent the members of the Australian commmuaityitirom cc
each other about political and government matters relevant to the system of represen
government provided for by the Constitution. Unlike the Constitution of the Unite
Constitution does not create rightsicdtcmmnitugives immunity from the operation of law
inhibit aight or privilkgeommunicate political and government matters. But, as Lange
right or privilega st e x i st u[englesis by underlirgng added]a | |l aw.

Sealso McHugh J iMulhollanat 2234, and Heydon J at 303.

Gummow and Hayne JJ in their joint judgment also referred with approval to the followin
passage i n Mc Hulegywherd, dsHughJ dftgrmaesingtthe iquestion whether, in
the absencef the Regulations, the protesters and the media had the right to be present in tl

permitted hunting area, continued (at@ZH:

0The constitutional i mplication . .. g e
that,unless the rmoom law or Victorian statute law gave thererdaightat area, it was the
lack of that right, and not the Regulations, that destroyed their opportunity to mak
p r o femphasis &dded]

Gummow and Hayne JJ noted that these twagessleveloped a point later emphasised by
Hayne J iMcClure v Australian Electoral Conh®988iprn3 ALJR 1086 at 1090 [28]; 163 ALR

734 at 740.

Accordingly, it would appear that the first questfaine Langeaest extends to a threshold

requirementhat a preexisting right or privilege is burdened by the law in question.

The question then becomes from whence derives the right of the client to engage in conduc
a kind directed to animal protection or otherwise to advancing the publgt byelav
reform, being a right or entitlement with which section 45D(1) then interferes in a wa
offending the constitutionally mandated freedom of communication. Put another way, is the
a right given by the common law or by statute to citizens ofittoap or other groups to

mount campaigns or otherwise engage in conduct directed to such ends. The threshold iss!
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to identify the existence and nature of t

At common law
The answer to thisugstion was expressed_angé€supra) by the Full Court (at 564, CLR; at

110, ALR) in these terms:

oUnder a | egal system based on the cor
provisions of the dawwmptsioon haft fornee po
| aw O0to discover t heGeremltv&bardiarsNewsgapersx o €N
2) [1990] 1 AC 109 at 283]. The commo

Accordingly, tacommon law subject to such exceptions, a client has the right to engage in su
conduct by way of freedom of speech. | n
45D(1) will burden in the case of a given client. It would also burdenybgfpadsoning a
similar (assumption as to) freedom of association, subject in each case to relevant laws su
the keeping of the peace, public safety, or public or private nuisance (or any other tort). T
would be relevant to the question, for eptanof picketing. Indeed, #Corp(supra) at 556

ALR Lockhart and Gummow JJ in their joint judgment noted tBad Ross Agency Pty. Ltd. v
Actors and Announcers Equity Association ofsApsargtiaragraph 28) (a case decided on a

demurrer) Mam JA (at 767) said:

0OAt common | aw, picketing is not nece:c
involves obstruction and besetting: see J Lyons & Sons v Wilkins [1899] 1 Ch 255; W
Co. Ltd. v Opaenrtast iSvoec iRertiyn t(elr9s006 )A s2s2i sTtL |

See al so paragraph 36 above as to the mea

Freedom of association and movement

For completeness in respect of a freedom of associatimigar v The Common(l€alit)

190 CLR 1, Toohey J,aGdron J (at 196 205, CLR) and McHugh J each extended the
freedom of political communication to enable a constitutional freedom of association ar
movement of persons. Brennan CJ and Dawson J each left the question open. Gummo
said there is no imetl freedom of association for political, cultural and familial purposes. In

LevyGaudron J (at 26E0, ALR) reiterated that freedom of political movement is protected by
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the Constitution as an aspect of freedom of communication. Relevantly, Brefioahe@,] (
McHugh, Gummow and Kirby JJ agreeing) said the implied freedom of communicatic
protects nofverbal conduct as well as verbal communications. See also the observations

McHugh J irLewyat 6223, CLR; 274, ALR.

l ndeed, i n r espepifecaly, MaHiigh disviat2R4esdid: n g 0

0Ol ndeed, I n any appropriate context a
political or government message to those who witness it. Thus, in Brown v Louisiar
(1966)], the Uad States Supreme Court held that a silent demonstration on the premi
library was constitutionally protected speech for the purpose of the First Amendmer
court has held that peaceful picketing to publicise a labausdispub n st i t ut i c
[Thornhill v AlabaBk0 US 88 (1940)].

Accordingly, in a given case it may be that peaceful picketing falls within the implied freedc

having regard to the apparentlewwmpri matur

The communication must concern government and political matters

Having identified the o06freedomd which it
next question is whether such freedom is, in the terms of the first stagd aesfesn
ofreedom of communicati on ab o uangda 559,€LR) me r
the Full Court held that freedom of communication on such matters is an indispensat
incident of the system of representative government created by the Consitation

emphasised that (at 560, CLR):

0. .. communications concerning politi:
representatives, between the electors and the candidates for election and between
werecentrab t he system of representative go

See alsRoberts v BE03) 212 CLR 1, at 26 per Gaudron, McHugh and Gummow JJ.

Further, inTheophanous v The Herald & Weekly Ti{i894)td.82 CLR 104; Mason CJ,

Toohey and Gaudron JJ at 124 said:

0. .. i n our Vi ew, the concept [ of pol
addresses which are calculated to mfluence choices. Barendt states that [Freedom
152]:
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oO6pxalli tsipeechd refers to all speech
range of issues which an intelligent citizen should think about

It was this idea which Mason C.J. endeavoured to capture when, in Australi@ Capit:
referred to opublic affaidd46]adé a subj

In addition, the implied freedom extends to communication concerning the affairs of statuto
authorities and public authorities obliged to report to the legislagsponsible minister:

Lange

It may be that the proposed conduct will be Aayléred, involving engagement in campaigns
at a national level in respect of national issues, as well as at state level in respect to state i
Whilst left open and not dded inLevy it is highly arguable that the implied freedom is
applicable to confine both the content of the State legislative powers and the content of St
laws. This conclusion is supported by sections 106 and 108 of the Constitution which expre
provide for the continuation of State Cc
Const it urheophangegprasae 164, CLR per Deane J. Also not decitlegyimas

the question of whether the implied freedom is implied Dahstititn Actl975 of Victoria:

at for example 277, ALR per McHugh J; and at 271, ALR per Gaudron J; seeuiirtiien
Capital Television Pty. Ltd. v Comm(88ealth/7 CLR 106 per Mason CJ; 108 ALR 681,
Australia Ac986 (UK), in respect of which geestralian Capital Television Pt 138, CLR

per Mason CJ. In any event, it defies common sense to pretend that political debate car
compartmentalised into o0State political C
political deb, ideas and information are not in constant flow across State and feder
boundaries: see for example the joint judgment of Mason CJ, Toohey and Gaudron JJ
Theophanous v The Herald & Weekly Tiswgsd)at 122, CLR at 12, Al¥Rstralian Capital

Television Pty. ($dpra) at 142 per Mason CJ.

As to the importance of communications from the represented to the representatives, Mas
CJ inAustralian Capital Television P{guipid) at 139 said:

0OThat I's because atofdhe glectdruthel represerdatyven er
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candidate, on so many issues turns upon free public discussion in the media
interested persons, groups and bodies and on public participation in and

discussion. In truth, riepresentative democracy, public participation in political
is a central element of the political process.

Archibald Cox made a similar point when he said:

0Only by an uninhibited publicédti ol
informed concerning men, measures and the conduct of government ... Or
speech, of the press, and of association can people build and assert political p
power to change the men who govern

In Nationwide News I8(1i992) 177, CLR 1 at 74; 108, ALR 681; Deane and Toohey J.
observed that the basis of an implication of freedom of political communication wa
identified by Duff CJC and Davis Ria Alberta Legislatidmen speaking of the British

North America Acbefore the adoption of the Canadian Charter of Rights, in inter alia

the following terms:

0The statute contemplates a Parl i al
public discussion. There can be no controversy that suelhestifficacsy desiv
the free public discussion of affairs, from criticism and amsivels@ndroounter
attack upon policy and administration and deferecé andhcounter. . . 0

The freedom is ongoing between elections
Further, the reedom is not confined to the election perlcghge The workings of a
representative democracy then connote more than visits by electors to the ballot box every 1
years or so after making political judgments based on information or proposals iad¥anced
prior election campaigrnstead, thevorkings of a representative democracy are an ongoing
process involving the representatives working under the ongoing influence of public opini
and public discussion. Electors sometimes seek to influensentefives to change or
introduce a law by direct communication. Electors also frequently seek to exert pressure u;
representatives to do so by way of public campaigns. The public campaigns usually see
communi cate t he el edirectedts @ising eosnsanity @awarenessabount a
the particular issue and to cultivating public support. This is particularly so of public campai

conducted by bona fide special interest groups.
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Participation in political debate by way of the electr@d@ns commonly seen as the most

effective means of political communicationAsestralian Capital Television Pt{supcd) at

174 per Deane and Toohey JJ; and see for exasupgter McHugh J at 623, CLR. Lord

Simon of Glaisdale Attornetsenela Times Newspaper§llXtd) A.C. 273, at 315 said:
oOoPeople cannot adequately influenceé
adequately informed on facts and arguments relevant to the decidiodinlyluch o

and arguntation necessarily has to be conducted vicariously, the public press b
instrument . 6

Apart from individuals seeking to speak publicly and to do so persuasively with appropri
evidence, individuals in common cause may come togetheute poditical communication:

by way of protest about a practice at the place where the practice is conducted or at
headquarters of the responsible corporation, thus focusing the community spotlight upon t
alleged disagreeable features of the practite corporation responsible for the practice
rather than in reliance upon a secondhand report or protest: importantly, such a secondh:
report or protest would be largely ineffective from a political or media viewpoint and thus nt
conducive to effeilete or persuasive political communication; and

by way of a message not only from the represented to the representatives, but betw
the represented, relying on in particular the electronic and other media to create effect
communication about such adléglisagreeable practices or practices contrary to the public
interest in order to raise community awareness, cultivate public support, and in the case o
interest group, by creating greater awareness so as to also impart the prospect of say cons

protection.

The matters described are intrinsic to the process of political communication.

So, practically speaking, how is the ques
is one of communicating about government or political matters® césrtpaign directed to a
national matter or the adoption of a policy by the federal government, for example. Is tt

campaign directed to an interstate body which conducts an interstate or national business,
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a view to seeking federal government em¢ion? Is the publicity for the campaign obtained

in media programs or outlets with a national media audience? Gtasebased campaign
directed to securing action on the pad &tatggovernment? In this respect though it could
be noted thatampaigns against duck shooting for example, whilst based in Victoria, can obte
national media and be the object of federal and state political discussion. Ultimately 1
guestion is whether the campaign involves communication on political or goveaitaent

In Levy(supra), the applicant, Laurie Levy, argued there was an implied freedom of politic
communication under the Victorian constitution as well as one under the Australia

constitution.

Considering the first stage test inLange

Turning thento the first stage test imangethe first question is whether section 45D(1)
effectively burdens the Centreds freedom
ter ms, operation or effect. oOBurdend ar
extending to any inconvenience, restriction or adverse consequence imposed on polit
communications. I6oleman v Pdaepra) at 49, McHugh J said:

BN

oln all/l but exceptional cases, a |
operation oagtical effect, it directly and not remotely restricts or limits the con
communications or the time, place, manner or conditions or their occurrence.
not impermissibly burden those communications unless itseslyéetcarel/ihg iman
is incompatible with the maintenance of the system of representative and resp
established by the Constitution. o

It can be argued that the prohibition in section 45D(1) creates a legal restriction c
communication. Furer, a burden exists because it imposes potentially serious sanctions a
an exposure to large damages claims and judgments, including legal costs. It thus fetter:
implied freedom of communication and has the potential to regulate the freedoncadf polit
discussion. To restrict methods of communication and freedom of association where in t
public interest it is sought to act in concert to target an arguably inimical practice or course
conduct, is to restrict the effectiveness of the freedoolitaég) speech, and is to restrict the

extent to which new concerns may be brought to the attention of the represented. Plair
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intended campaigns of a group way stand in different instances to include criticism

representatives or public officials.

I't would operate in practice to burden
the media so as to transmit its message on political or government matters to oth

electors. McHugh Jlirevyat 623, CLR; 2738, ALR observed:

0 Fur t h ecomstitutianal implitaton that protects the freedom is not cc
invalidating laws that prohibit or regulate communications. In appropriate S
implication will invalidate laws that effectively burden communications$y deny
of the Australian community the opportunity to communicate with each other ¢
government matters relating to the Commonwealth. Thus, a law that preven
having access to the media may infringe the constitdtionallhenesef dfe¢be print

and electronic media to publicise political and government matters is so
Australia and other Western countries that today it must be regarded as in
freedom of communication. That is partafuleldyisioa which is probably the me
effective medium in the modern wor|l

Further, by its terms, operation and effect, section 45D(1) directly and not remotely restricts
limits communications or freedmf association by way of an interest group acting in concert
with fellow concerned citizens or organisations. It would also affect the manner or conditio

of the occurrence of such communications.

In a media relegdelated 2 March 2007 the then Fddbftimister for Agriculture,
Fisheries and Forestry Peter McGuaran complained of misleading statements ab
practices such as the mulesing of sheep by the animal rights group People for t
Ethical Treatment of Animals. As a consequence, he flaggedndmeameo the

Trade Practicesehgpowering the ACCC to bring representative proceedings so that

23

In the media release dated 2 March 2007 of the FedestéiMor Agriculture, Fisheries and Forestry, the

Honourable Peter McGuaran, MP, the Minister says:

ol ndividual farmers often do not have the funds to
promoted by wellesourced extremést gr oups, 6 Mr Mc Guaran said.

We have seen activists mount damaging campaigns, based on misleading information, that have encouraged the |
not to buy particular farm produce. These campaigns can lead to substantial economic losses.

K/ir McGaurartited as an example the current campaign by the Hossigphanimal rights group, People for the
Ethical Treatment of Animals (PETA), which he said was based on misleading and highly selective information abc
Australiads wool and sheep industry..
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the ACCC could bring actions on behal
promoted by PETA. It is quite arguable that the object of the Bill was burden
potential communications by certain interest groups, such as animal rights proteste
The amendment as flagged in a media release such as that of 2 March 2007 acted
guide as to whether section 45D(1) was intended, by this proposedl ajrfemwer

on the ACCC, to act as a burden on possible communications or campaigns by su
groups. Thus it would have been arguable that the Bill was incompatible with tt

maintenance of a system for representative government established by theQonstitut

But, as with all political discourse, the question of whether a statement is misleading
not, or a Vviewpoint i's wrong or not ,
viewpoint as against another. And ultimately, if political represergaise$o make

laws to change particular practices, consumers who disagree are left, practic
speaking, to ovote with their feetd al
practice. For example, why should the ordinary citizen be denipgdttanity to
ovote with their feetd where urged by
eggs on the grounds of the birdsoé suf"
bearing a placard outside a furniture shop urging people to shdeedecause the
shop makes furniture out of Amazonian rainforest timber, is he doing no more thal
providing information going to the con
democratic society, rational (or irrational) minds may differitasrélevance? The

choice still resides in the consumer whether to enter the shop.

Also, free speech is rolaustan stir unrest and make some feel aggrieved. It invokes
the notion of the right to be wrong, or to be out of step. But ultimatedyitioal

discourse, notions of right and wrong are usually simply matters of opinion. Th
parameters depend on one <citizends Vi €

Even the remedy for a problem can invite a divide, including whethdem mxibts
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or a remedy is necessary. One need look no further than the present climate chai

debate for an example.

Moreover, that section 45D(1) may burden political or government communications
supported by the existence of the exemption pecef environmental protection or

consumer protection. The legislature, by not extending the exemptions to other bona fi
public interest causes or matters, does not thereby lessen the burden on the communicatio
such causes or matters, or indeesh @onsumer protection organisations which, in respect of

specific conduct, may be unable to avail themselves of the exemption in section 45DD.

Plainly these campaigns and their messages will have a political content or purpose.
conduct will includstatements and action directed to or concerning political or government
matters, and political representatives or public officials, and a section 45D(1) unrestricted
for the exemptions in its operation, terms or effect, will effectively burdenrhaincaw

freedom of communication.

As to the proposed bill amending the ACCC to bring representative proceedings, the Bill lap

with the calling of the 2007 federal election.

Considering the second stage test ihange
Turning to the second stage testangeon the basis that the law effectively burdens an

i nterest groupos posited freedom, t he ¢
appropriate and adapted to serve a legitimate end in a manner which is compatible with
maintenance of treystem of representative and responsible government. Ordinarily, it may k&
thought it would be reasonably appropriate and adapted to a legitimate end. However, in
case of an interest group with its campaigns, section 45D(1) is likely in differesd tostet

be reasonably appropriate and adapted to achieving a legitimate end where the burden is
t hat the communication of political or (

freedom of communication is not an absolute, and whilstdasehing communications on
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political and government matters in the words of McHugiCdléeman v Poavér 52 O wi
permissible as long as they do no more than promote or protect such communications &
those who participate in representative and m&@bpmgovernment from practices and
activities which are incompatible with th
remain free in the relevant sense if the burden is unreasonably greater than is achievabl
other means or, put another wiaynot proportionate. It may be argued that the burden is
unreasonably greater or not proportionate by reason of the limited exemptions granted un:
section 45DD(3), so that section 45D(1) has an unreasonably wide operation.  Sect

45DD(3) cannot bthought to provide for a wide rubric of public interest matters.

Insofar as words, messages or concerted action by a legitimate public interest group are adc
in the course of political communication, section 45D(1) stands to prohibit their use ar
dramatically curtail, if not silence, and stop them. Such a prohibition cannot be justified
compatible with the constitutional freedom. For the present, it is sufficient to observe th
section 45D(1) would stand to infringe the constitutional freedgivien case involving an

interest group by simply making contravention of its terms subject to a pecuniary penalty un

section 76 of th&érade PracticeslAgy of up to $750,000 on a body corporate.

In addition, damages and injunctions aftableaunder sections 80 and 82 and remedial orders

under section 87. Deane Jheophangsispra) at 177, CLR said:

0. .. it i s apparent that potenti al Ci\
effective curtailment fodddem of political communication and discussion than the pt
conviction of most of the many cri mina

Plainly, this was thought undesirable in the case of political communicationstaliteeted
ends of environment protection and consumer protection as such. But the implied freedc
would stand to apply irrespective of whether such communications or conduct in concert (
way of association) is engaged in by individuals or groups $eparthiese the subject of the

exemption in section 45DD.



61.

62.

108

Accordingly, the provisions of section 45D(1) may stand to be read down in a given case Sc

as they would infringe the implied freedom in a given case.

United States

Further to the observatioabout peaceful picketing by McHughllewat 274 (see paragraph

44 above) and his referenceltmrnhill v Alaba®a0 US 88 (1940), there are other United
States cases which bear upon the First Amendment (free speech) and bojcats.CIR.

v Chirborne Hardw&s8 US 890, 910 (1982) the United States Supreme Court,Rpidbnge
vOreggh9 9 US 353, 365 (1937), said that a St
a peaceable assembly and a la@svSuprdme Gaur ini ¢
referring toThronhill v Alabanadso noted that peaceful picketing is protected even when it is

intended to induce customers not to patronise businesses (at 910).

In Clairborne Hardware e b oy c ot t er sd aodcdeectly iatendddythatfther e s
mer chants would sustain economic injury ¢
United States Supreme Court concluded (a

character ... simply because it may enbarrast her s or coerce them

At bottom, in Australia a perhaps philosophical as much as a conceptual legal question wil
whether the public interest is better served by leaving intact the residual risk of the effect
means of political commu c at i on. l nstance for exampl

March 2007 and the debate on the ethics of production practices.

Hinder or preventing supply

The Hahnhausercase

An instance of a possible secondary boycott hindering or prevensugglye(as distinct
from the acquisition) of goods arose in the castu@ Export & Trading (WA) Pty Ltd v

Hahnheug2008] FCAFC 156 (22 August 2008).

In summary, this case principally determined that conduct involving concerted interference w
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the movement of goods between Australia and places outside Australia on the basis of
welfare of live sheep as to the goods in question was not protected by the environmer
protection exemption to section 45D(B). Both consumer and environmentaloprat@cti

exempt from liability where the dominant purpose, is substantially related to one or the oth
The interference here with the live sheep exports comprised deliberate contamination of fe
for sheep intended for live export and thus substanitiadigréd, according to the primary

judge, the export of sheep within the meaning of section 45DB(1). The primary judge h
found that the activity of Mr Hahnhauser and his collaborators was engaged in for a domin:
pur pose which wals toos uebnsvtiarnotninaelnltya | r eplraottee c

section 45DD(3)(a) of the Act ((2007) 243 ALR 356 d7[D]

The factual setting for this case is compendiously expressed in the first paragraph of the
Courtodés judgment, namel y:
0 L a t he nighhof 188 November 2003 Ralph Hahnhauser and others entered into a
sheep feedlot in Portland, Victoria. He placed ham and water into two feed troughs
1,700 fed. The sheep were being held in the feed lotseattdla epxg@teth alive on a shij
the MV Al Shuwaikh on about 21 November 2003. The next day, 19 November
Hahnhauser, who was a member of Animal Liberation SA Inc., publicised what had
issuing a press release and particgeiggyohn iaterviews. He caused a video to be mac
contamination of the feed. He explained that the contamination of the sheep feed b
designed to prevent it meeting Halal requirements for the preparationurhfdimh $ayitable
Muslims in middle eastern destinations
A subsidiary issue determined on appeal
onus of proving or negating the dominant purpose was substantially related to environmer
protection lay upoithe applicant for relief under section 45D(b)(i). Whilst not finding it
necessary to express a oconcluded vVviewbd,

the onus lay upon the person seeking to invoke the exception, that is to say, teatrespond

an application under section 45DB(i) (see generally paragraphs [38] to [42]).

Section 45DB(1) provides:

OA person must not, i n concert with at
likely to have the effect ohgrewenbstantially hindering a third person (who is not an er
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the first person) from engaging in trade or commerce involving the movement of goot
and places outside Australia.o

Subsection (2) provides:

0O A per s o0 ngage B condudt ferra purpmse enentioned in subsection (1) if the
i n the conduct for purposes that inclu

The primary judge in determining that t h
namely, the preventonafw el ty t o and suffering of an
protectiond exemption stipulated section
Queensland v Murd®@s5) 95 ALR 493 at 498 that the ordinary meaning of the word
oenvi réonsnmegnnti fi ed othat which surroundsé
oinclude the conditions under which any
relied on statements made in Second Reading speeches in the Senate for thesesédion of
45DD(3) to confirm a meaning that oenvir
generallybéd. I n summary, he said that f
environment as wild and domestic animals, and that there was no reésemretsction of

the conditions in which farm animals were kept should be excluded from the concept

environment protection.

The Full Court disagreed. At paragraph [23] of its judgment, the Full Court noted, first, that

Queensland v Muipipya) the High Court had also stated that:

0 Wh a't constitutes the relevant envir ol
group surrounded or effected.: o0

I n summary, the Full Feder al Court found

0é r ef dahe exprdssidn@rdimanly will be a particular location, thing or habitat

particular individual i nstance or aggr
By oartificed it is assumed the FereWwoulCour
not seem to be any controversy in such

section 45DD(3).



67.

111

As to oprotectionédé, the Court noted that

0Ois to preserve the existence ahimgoror
habitat which may include, or consi st

Thus, the Full Court affirmed that Mr Hahnhauser was not seeking the protection of ar
environment, and certainly not of the ship in which sheep wqlkted for the voyage from
Australia to the Middle East. He did not have the dominant purpose of protection of the she
in the environment of the paddock. Rather he was seeking to protect them from what |
asserted be 0t he c oaedn bbardearstsp ehghged/in theorayhgd from x
Australia to the Middle East. o I n ot her
from which the sheep were to be removed (the feedlot) or to be transferred (the ship). Ratt
the object was torgvent the sheep being introduced into the environment of the ship. Put
another way, it is one thing to contend that the environment in which sheep may be he
should be protected. It is another to urge protection of the $twmepeing in that

environmat.
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5Constitutional Law Issues in Animal Law

Section 92 of the Constitution

In early 2007 Dr Deb Foskey, a Greens Member of the ACT Legislative Assembly, introduce

Bill, theAnimal Welfare Amendmeg0Bill to ban battery cage production in €. AClause

0A person commits an offence if

(a) the person keeps hens for egg production, poultry carcass production or both; ar
(b))t he hens are kept in a battery cage

There was also a consequential amendment tBotite AclD2 proposed by thE&ood

Opposition to the Bill within the Legislative Assembly was expressed on the basis that the E
if enacted, would infringe s.92 of the Constitution or its statutory equivalent contained
s.69(1) Australian &pital Territory (&aiffernment) A888; and second, on the basis that it
would infringe s.Mutual Recognition1882 (Cthj: The Bill was introduced a little under a
year before the High Court decisioBatfair Pty LimitedlVestern AustréZid08] HCA 11 (27

March 2008); (2008) 234 CLR 418; (2008) 244 ALR 32.

It wil |l be recalled from Chapter 1 that t
Mutual Recognition1®&2 (Cth) operates on the act of sale rather than produatidha@n
accordingly the Bills by uncoupling sale from production did not stand to breach s.9. The f

reasoning on this point can be ascertained from Chapter 3.

Turning then to the constitutional question, section 92 of the Constitution relevantly: provide

1.
9A of the Bill provided:
Amendment BillO7.

2.

3.

4.

24

Dr Foskey contacted the Barristers Animal Welfare Panel for advice on these two questions.
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00On the imposition of wuniform duties ¢
States, whether by means of internal c

Section 69(1Australian Capital TerritoryG8edrnment} 2838 provided:

0 ( 1 Pubject to subsection (2), trade, commerce and intercourse between the Tert
State, and between the Territory and the Northern Territory, the Jervis Bay T¢
the Territory of Christmas Island or the Territ@iieelir@ypdemnds, shall be
absolutely free. 6

One key legal issue that arose for analysis is how would a Court determine the validity of S
or Territory legislation which purports on its face to address an inhumane practice or otf
social policy issu®y a solution or prohibition which disadvantages producers of that State o
Territory in interstate trade in the product the inhumane practice produces by comparison w
another State where producers can continue to produce the product in reliance on t

inhumane practice?

It will be seen that s.69(A)ystralian Capital TerritoryG8edrnment) A@88 incorporated the
relevant wording of s.92 of the Constitution. It no doubt did so because section 92 only appl
to otrade, c o mmamongthe Stated, i ané&r tbusseoes n
commerce and intercourse between a Territory and a State except to the extent that such t
also comprises trade between States. Section 69(1) plainly intended that the legal princ
governingsecton 92 be extended by force of the
between the ACT and a State, and between the ACT and other Territories designat

Subsection 69(2) provides it does not bind the Commonwealth.

Cole v Whitfield

New legal priciples for the application of section 92 were enunciated by the High Court in
joint judgment of all members of the CourCole v Whitfi¢lP88) 165 CLR 360. The Court
said that the object of section 92 in its application to trade and commereknmsndtgon of
protectionism. Importantlole v Whitfiedtablished that a law which imposes a burden on
interstate trade and commerce but does not give the domestic product or the intrastate trad

t hat product O0a ¢ o0 mp everihée impoded produchoa thek itdrstate d \
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trade in that product, is not a law which discriminates against interstate trade and commerce
protectionism grounds: see dlastlemaine Tooheys Ltd v The State of SotD@@)stré&ha

CLR 436, at 467.

Cole v Whitfieddncerned Tasmanian Regulations which limited the size of crayfish that migl
be sold or possessed in Tasmania. Crayfish caught in South Australian waters and sol
Tasmania were less than the prescribed size but above the prescuinei@rsthe South

Australian Regulations. The essential question was whether the Tasmanian Regulations

compatible with section 92, the Court finding that they were.

A discriminatory burden of a protectionist kind

The Court, speaking with referenca &tate law, observed (at 408):
0é A | aw which has as its real object t
norm of commercial conductondihaoly lmgounded in protectionism and will not be
prohibited by s. 92. Buaw,avhich may be otherwise justified by reference to an object w
not protectionist, discriminates against interstate trade or commerce in pursuit of that

way or to an extent which warrants characterization of the lawcasrpntibdimnist, a
justified in concluding that it nonet he

Whilst the Tasmanian size prescribed for crayfish was acknowledged to be a burden
interstate trade and commerce, it was not a discriminatory burden of a protectionist kind.
goplied alike to crayfish caught in Tasmania and those imported. Accordingly, no discriminat

purpose appeared on the face of the law.

In the case of the ACT Bills, the prohibition was confined to intra ACT trade, yet that is not th

end of the matter.

Also, inCole v Whitfietddid not appear that the object or effect of the law was relevantly
discriminatory for the object was to protect and conserve Tasmanian stock, an important &
valuable natural resource. The protection granted by the Regdictioot confer a

ocompetitive or mar ket advantageo upon th
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InLaneds Comment ary dsecondedtionfal 3.69%, thé leaaeatiorC o n

observed:
0The quotation, 0a c o0 metaadintdrminglang imgrediests. nTh
plaintiff must show protectionism (favouring Tasmanian production or trade) and
(against interstate Iimports or trade t

The Bills before the ACT Legislative Assembly also stood on a diffetigt fimon the
Tasmanian RegulationsGole v Whitfidddcause ACT producers stood arguably to be at a
competitive or market disadvantage as against say New South Wales producers with recour

the battery cage system of production.

In Cole v Whitfiglte statement of facts recited the prohibitions were necessary to protect th
natural resource. Accordingly, there was no occasion to decide whether, as a matter of law
prohibition could be upheld despite the burdens (or the competitive or madketndegye)

they imposed on interstate trade on the basis that these burdens were a necessary mear
achieving the conservation of the natural resource or, as the High Court @astiemaine

Tooheysat 468), o0or ot heratpiuobnl isce eokbsj etcot pwhoitce

Legislation which on its face addresses social problems: Castlemaine Tooheys case
That being so, the key legal issue (referred to in paragraph 5 above) was expressed by the
Court upon the facts @astlemaine Tysfhe472) in these terms:
0The particular question in the presen
validity of State legislation which attempts on its face to solve pressing social probl

solution whichdliaatages the trade in beer brewed outside the State as against the
brewed within the State?06

Briefly, the facts iG@astlemaine Tooetegsthat Bond brewing companies, brewing beer in three
States outside South Australia for sale throughmtitalia, sold their bottled beer in South
Australia in nomefillable bottles. ThHBeverage Container9&et (Sth A) by a 1986 amendment
fixed a refund deposit of 15 cents for-ngfillables by contrast with only 4 cents for refillables,
resultingim  pri ce differential whi ecompetitive with tBheo n d

product of local brewing groups in the South Australian market, which all sold beer in cans.
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In addition, by section 7 of the amending Act, it was an offence for atoeteflese to accept
the return of nosrefillable bottles and to pay the refund of 15 cents per bottle. The refillable
bottles of the South Australian breweries were exempted from the application of section

which meant they could therefore be simplyrrediuto a collection depot.

The State of South Australia contended that a return system, based on deposits on beve
containers, was a means of controlling litter. In addition, it was said that refillable bottl
resulted in conservation of energy asdurees, particularly the burning of natural gas in glass
production, distribution and transportation. Natural gas was a finite resource in South Austra

with only sufficient reserves (as estimated in 1986) to supply the State188il mid

Necessaryor appropriate and adapted
The question set out in paragraph 5 above invoked the adoption by the Court of the followil
approach and principles (at 472):

0The central probl ems addressed by the
errgy resources. If the South Australian legislation were not attempting to provide a
these problems, the burden on interstate trade would be discriminatory in a protect
because its operation would be discriminatory tinl gffetdctores though the
legislation on its face would treat interstate and intrémstate tigd&\Vinatdifference

then does it make that the burden is imposed by legislation which on its face app
directed to the solution ohdoe@remmic problems, not being the uncompetitive quality
character of domestic trade or industry? Is tHesdnrdeatoignin the relevant sense

on that account? If so, how is that conclusion to be justified?

In determining what is relésanttyinatory in the context of s. 92, we must take account
the fundamental considiiatic@ubject to the Constitution, the legislature of a State h:
power to enact legislationwfelbdiieg of the people of thalinStee context, the
freedom from discriminatory burdens of a protectionist kind postulated by s. 92 does
the legislature of a State power to enact legislabeimdooftbieevpelbple of that State
unless the legislation is relevantly discrimonditogyy, iIAtrstate trade, as well as
intrastate trade, must submit to such regulatitessaigydoe@appropriate and adapted
either to the protection of the community from a real danger or threat to its welfare
enhancement of itewelfar

It would extend the immunity conferred by s. 92 beyond all reason if the Court were tc
the section invalidated any burden on interstate trade which disadvantaged that
competition with intrastate trade, notwithstanding that tfethenpgositien was

necessary or appropriate andoatfeptdtection of the people of the State from a rea
danger or threat to itsewedl And it would place the Court in an invidious position if th
Court were to hold that only such odgulatistate trade as is in fact necessary for the
protection of the community is consistent with the freedom ordained by s. 92. Th
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whether a particular legislative enactment is a necessary or even a desirable sc
particular problenm large measure a political question best left for resolution to the pc
process. The resolution of that problem by the Court would require it to sit in judgme
legislative decision, without having access to all theipoStiteltqageteeapart in

the making of that decision, thereby giving a new and unacceptable dimension to the
between the Court and the legislature of the State. An analogous field is the Ie
implementation of treaty obligatisn®lxaesr) of the Constitution. The true object of
the law in such a case is critical to its validity. The Court has upheld the validity of I
provisions if they are appropriate and adapted to the implementation of the provisi
treaty The Commonweal th v Tasmania (the T
Forestry Commi ssioné See also Herald
But if the means which the law atlspte@odiortatéhe object to be achieved, the law
has nditeen considered to be appropriate to the achievement of the object: the Tasm.
Case ¢é; South Australia v Tanner €.
approach to the pflmphdsisaddedlow under cons

The Statepowet o | egi sl ate for the owell beingd o

As to the power of the State to enact legislation for thbearedl of the people of that State,
oweleli ngdéo in this context nCormmoswealthva |Adisaaliae
(seconckdition) (1910), at pp.234 sai d Ot he purpose and des
the welfare of the c¢ommunR VY KFostebrofarteBadieen &e n a
Australian SS Co I(1®59) 103 CLR 256, 308 invoking Harrison Moorea Blutase such as

that found in section 2Australian Capital TerritoryGSe#frnment) A888 conferring power

on the Legislative Assembly to make | aws
Territory, or agai nf aar ep harnads eg osoudc hg oavse ronpnees
common form in instruments conferring legislative power on British dependencies. It is
matter for the enacting legislature to judge whether a measure on any topic on which it |
power to legislate is in faior the peace, welfare and good government of the State or
Territory. The ACT has power to legislate in respect of animal welfare. It has enacted an ani
welfare statute and in doing so necessarily judged it in fact to be for the welfare obthe Territ
So ani mal wel fare comes wCastlbmame Todhdysa Hi @ h
legislature of a State has power to enact legislation feelteng of the people of thedState
[ emphasis added] . A St a mentboslaww provillimgrstandards €

for the treatment of animals subject to the dominion of people in all manner of ways. P
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another way, it satisfies the public interest to do so.

21.  If particular products were produced by say the widespread use of alildnideoadverse
conditions in addition to the use of adu
invalidated any consequent burden or interstate trade from the enactment of a statute
prohibit the use of child labour; and did so simplgusecthe abolition of one means of
production disadvantaged interstate trade in such products where in other States the us

child labour was permissible?

22.  The passage fro@astlemaine Todle¢ysit in paragraph 19 above reflects the historical tension

the High Court has long acknowledged between ordered State societie¥ and s.92.

23.  The Bills before the Legislative Assembly were on a different footing to what was und
consideration by the Court iGastlemaine Toolhegsuse there interstate trade was
disadvantaged by comparison with intrastate trade, that is, the local brewers in South Austr;
In the case of the ACT Bills the position was the reverse. By reason of the enactment of a
to prohibit the keeping of hens for egg or carcass produchiatiery cages where some or all
such products may be produced for interstate trade, the intraterritory producer stood to |
disadvantaged in interstate trade by comparison with the producers in the States or ot

Territories.

Are the means adopted propadionate?

24.  The question then becomes whether the means adopted in the Bills proposed a solut
(prohibition) to the particular problem (the cruelty of such enduring close confinement fa
hens) which satisfied the test propoundé&hstlemaine Tophagsy, whether the imposition
of the burden on interstate trade is 0nec

the question is whether the means which the law adopts are proportionate to the object to

25 The references may be found in paragraph 21 of the memorandum of advice posted to the Barristers Animal
Welfare Website.
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achieved, that is, the elimination ohstrtielty, it being noted that other production systems

would remain available, whether-fesge, badaid or otherwise.

If it is accepted that the cruelty of battery cages cannot be eliminated except by their aboliti
t hen i n the strisisatisfiedd \Where the pvobléenhaf cruelyy posed by battery
cages is said to arise from the enduring close confinement of the animal, the conclusion that
cruelty they produce cannot be eliminated except by their abolition, would appear inescape
Rational and legitimate grounds exist for apprehending that battery hen cages generate a
confinement. Accordingly, the legislative measures proposed by the Bills were necessary

appropriate and adapted to the resolution of the problem.

The guestin then becomes whether the burden they stood to impose on interstate trade w
oOincident al and not disproportionated to
difficult to see how the burden which the proposed law stood to imposerstatatirade
could be characterised as odisproportion
existed to eliminate such cruelty.Castlemaine Topfaysxample, the refund amount fixed

for nonrefillable beer bottles was thought to faeestavhat was thought necessary to ensure
the success of the scheme for the return and collection of beverage containers. The rele
provision was therefore not appropriate and adapted to that end (see page 475) and :
prevailed. See al8arley Markegj Board (NSW) v Norfi®#®0) 171 CLR 182 where the
plaintiff, successfully, contended that
operation was incidental to the attainment of apraectionist object and was not

disproportionate to thettainment of that object.

So, if the Bills had become law and were later challenged, the defence would have been
their object wasbet hgd Terr iwted fyad e awmal It h
oOoappropriate and a dueepbjestdvas notdo impbse an imperrdissible

burden, although that may, or does, result in fact. The measures adoptednseessiuey
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means to achieve the | awsd object: this
observations iBetfair(see pa 2 abovePrior toBetfai(see para 29 below), the necessity or

desirability of the measures would be for the ACT legislature to assess, the Court confin
itself to the question of their general appropriateness. Further, any burden on interstate tr
for intraterritory producers of hen eggs or carcasses, such as a competitive or mar
di sadvant age, would have been oOincidenta

eliminating the particular cruelty.

Pausing there, these tests will oftefiiceently reveal that a law is discriminatory in a
protectionist sense (which in this case it is plainlyOast)emaine To@ied®0 per Gaudron
and Toohey JJ. Ot her wi se, what reasonabl
no burdenon interstate trade, or a lesser burden€&dkmaine Toateys2, 477, 480; and

seeLaneds Comment ary (seoondeliton),Atpp. 708 al i an Cons

The Betfair Case

But there is alsBetfaito consider . This was a case involviHglzartbased internet betting
agency with an Australigde customer base. Accordingly, the business did not engage in th
sale of goods, but was instead part of t
licence from Tasmania but its conduct prahibited in WA by changes to the relevant
Western Australian statute. The changes were introduced on the principal ground of revel
protection for isState operators and in turn for the WA racing industry. The High Court
majority said at [89] and [90]:

0There are difficulties €é in the use |

state. State laws under challenge here apply not merely to those citizens who are
Western Australia, but to any person present there at any time.

Thus, the ofundament al considerationo
|l ocalized well being wild/l not encompas
economyo. This is partiamul taedyi tsor iwdle
the kind considered in Pfiiksfone

26

(2004) 219 CLR 444; 206 ALR 840426{CA 23.
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Following further discussion, the majority said at [100]:

ONeither the plaintiffs nor Tasmani a ¢
general nature discerned inigadttwhays. Accordingly, further attention to its derivati
and place in the Constitution is not r

However, it should be noted thatBatfairthe High Court majority observed at [ 102]
that the Oappropr i pressedaasiemained pimegsthgthec r i t er
exi stence of -a oproportionalityo

0Oémust give significant weight to the

Toohey¥.These involve the constraint upon market forces theeratiomalittonomy by

legal barriers protecting the domestic producer or traeéstatapstdihecowtr trader, with
consequent prejudice to domestic custordstatd fratdoaer or trader. They suggest
application here] assewher e i n constitutional pub

necessitydé. For exdMagdnédsaidi n North East

0As the defendant has failed to show that the discriminatory mode oheegskipn selec
for tk protection of public health, it is in my judgement not a reasonable regulation
trade i n .[Jemphassaddédg ed mil ko

Also at [102], the Court majority said that this view of the matter should be accepted as
doctrine of the Qart.

The Court majority then held that the legislative choice taken by Western Australia was |
necesséoy the protection of the integrity of the racing industry in that State. In other words,
the prohibitory state law in questwas not propoibnate: it was not appropriate and adapted

to the propounded legislative ohbjsete [110].

Further, the Court found that the effect of the Western Australian legislation was to restri
what otherwise was the operation of competition in the statedahatiarket by means
dependent upon the geographical reach of its legislative power within and beyond the s

borders. This engaged s.92 of the Constitution: see [116].

What would this mean for the ACT Bills today? It would mean it would be necestsaxy to
that in the national market for eggs the prohibition by the ACT of battery cage egg producti

was the only way to eliminate the birdso

27
28

Castlemaine Tooheys at CLR-468ALR 38
North Eastern Dairy Co Ltd v. Dairy Industry Authority (NSW) ) (1975) 134 CLR 599, at 608; 7ALR 433, at 466
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Oreasonabl e necessityo. lom arfy Oawearsto,nalbé
Betfaito t he & pr op or twowd appedrtiry anyt event that undet the earlier
CastlemaineTookeysat e ment of the Oproportionality
circumstances of the ACT Bills abcaged hen egg production to show that prohibition was
necessary because it was the only way the legislative object could be achieved. That is to
would have been insufficient to rely on effective butlisenminatory treatment in any event.

It is pertinent too thatunlike inBetfair where the local WA operators were sought to be
protected togethewith, in turn the local racing industry, the ACT Bills stood to create the
reverse, namely, arguably put the local producer at a competitiantdigadwt with no
impact on or discrimination against-aiutstate producers whose products could still have
been purchased by ACT consumers. Indeed, there would have been no prejudice to A
domestic customers or, indeed, persons present at any ttirheein ACT . The o
consi derGCastlerainedTodhaye e para 19 above) Betfar ol
para 29 above) thus remains relevant, arietfeiobservations should not impugn Bills of

the ACT kind: see further para 20waho

The ACT governmentds solution

Despite apparent agreement amongst members of the ACT Legislative Assembly that
Mutual Recognition Act he ACT6s statutory equivalent
of the Bil° the ACT governnre nevertheless refused to support the Bill and thus create a
national legislative precedent. Instead, the ACT Chief Minister of the time, Jon Stanhope,
press release on 25 September 2007, declared that the ACT government would offer $1 mi
inindstry assistance to help the ACTO6s onl
from battery egg production to the barn laid method as part of a suite of measures designe:

phase out battery egg production in the ACT.

29
30

following circulation of a memorandum of advice by BAWP counsel.
Thefullrepot on the ACT result can be obtained from th
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Notwithstanding the meabg which the phase out was achieved, the ACT is nevertheless th
first Australian jurisdiction to act to phase out battery hen eggs. A Bill was also introduced
the previous Tasmanian parliament to phase out battery hen eggs. It was not supported by

major parties and was thus defeated.

Section 109 of the Constitution

The relevant operation of s.109 of the C
Exportsd wh eBmaruel Expocsse. im th&nahuel Expocase the s.1Q@fint
was whether a direct operational inconsistency existed between the federal and state

regimes.

The question of whet her the Commonweal ttl
particular law was dealt withBx parte McLedh930) 43CLR 472. It is unlikely that the

ocover the field testdéd would ordinarily
guestions for the oOcover the fieldod test

Laneds Comme nnh @onsyituti@econt BagionAu st r al i a

The implied freedom of political communication: the Levy case

Involvement in an animal welfare or other social movement may include defending the intere
of protestors charged with offences. The supreme illustohtibis perhaps was the High

Court case dfevy v State of Vic{@987) 189 CLR 579; (1997) 146 ALR 248, a decision of the
full bench comprising seven justiteA. seri es of High Court of
in 1992 withNationwide News Pty LtWillsand Australia Capital Television Pty Ltd v The
Commonwealilinere the High Court held that there was an implied freedom of political

communication in the Australian Constitution.

The facts inLevywere straightforward. The Kennett Goverrnm@omulgated thé&Vildlife

31

The writer was one of a small team of counsel who represented Mr. Levy.
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(Game) (Hunting Season) Red9idignssuant to relevant sections of\hdlife Act975 and

the Conservation, Forests & Land®8¥t These regulations proclaimed Lake Buloke near
Donal d i n Victorihuntto nge aaea@p.er Perseds,
duckshooting protestor Laurie Levy, were thereby prohibited from entering Lake Buloke (a
the land within 5 metres of the shoreline) between the hours of 5 pm on Friday 18 March 1¢
and 10 am on Saturday 19r&¥ial994 and 5 pm on Saturday 19 March 1994 and 10am on

Sunday 20 March 1994, unless they held a valid licence to hunt.

During the prohibited hours on 19 and 20 March 1994 many licensed shooters enter
permitted hunting areas (including Lake Bulmke)proceeded to shoot and kill game birds,
mainly ducks. On 19 and 20 March 1994 the plaintiff, Laurie Levy, and other persons invol
in the antduckshooting campaign, together with representatives of the media, none of who
held valid game licenseasteeed permitted hunting areas (in particular, Lake Buloke). Laurie
Levy and his supporters did so to observe the shooting of game birds, to gather evidence of
cruelty of duckshooting, to gather evidence as to the killing of protected birds byptaéusksho
to draw the publicds attention to these
Governmentds policy and | aws which per mi:t

shooting of ducks generally.

On 19 and 20 March 1994 ieand others were intercepted by police officers at Lake Buloke,
interviewed, removed from the area and issued with penalty notices for violations of tl
Regulations. The plaintiff and approximately 60 other persons were the subject

approximately 100 afges under the Regulations. All charged wished to contest all charges.

On 11 July 1995 the Magistrates Court at St Arnaud adjourned the hearing of all charges
under the Regulations, pending the determination of the High Court challenge byelLevy.d6 s

challenge was a test case for other persons charged.
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By the timd_evycame to be argued in the High Court in March 1997 the Attorneys General o
the Commonwealth, South Australia, Queensland, Western Australian and New South W:
had interveed, and a number of media organisations such as John Fairfax Publications Pty L
an industrial organisation, the Media Entertainment and Arts Alliance, and the Australian Pr

Council, had applied for leave to intervene or to appear as amici duesael$af the Court).

The freedom of political communication in
since 1992 was and is a freedom from the operation of laws which would otherwise prevent
control communications in a manner coptraithe maintenance of representative government
established by the Constitution. It may be contrasted with the freedom of speech protectec
the United States by the First Amendment of the Constitution, which confers a freestandil
right in the individ a | . Australiads i mplied freedom
around the reach of legislative or executive power so that the individual stands outside the ¢
and so obtains an immunity or freedom otherwise sought to be curtailectleydné law or

regulation.

Sections 7 and 24 of the Constitution which respectively require that the Senate and Houst
Representatives be directly chosen by ot/
Commonweal t ho, sa(sectionr6£ dnd seetidn 128epviding for alteration of
the Constitution by referendum) were relied upon by the High Chestyand the case of
Lang€heard at the same tinte) conclude that these sections impliedly require freedom of
political commuication. As succinctly stated by Brennan J (as he then Wasynmvidat

page 47:

0Oit would be a parody of democracy
deny the freedom of public discussion from whiclr pegple derive thes a | |

t o
udag
As with any freedom, the implied freedom of political communication is not absolute. It will b
recall ed that in Chapter 4, 0Secondangeyw Bc

Australian Broadcasting Ciorpd@7) 189 CLR 520 at 5857145 ALR 96 at 112 a tsiage
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test was adopted for determining whether a law infringes the implied freedom of politic
communication under Australiads Constitut
(@) first, does the law effectively burden meedf communication about government or

political matters either in its terms, operation or effect?;

(b)  secondly, if the law effectively burdens that freedom, is the law reasonably appropri
and adapted to serve a legitimate end the fulfilment of mhaompatible with the
maintenance of the constitutionally prescribed system of representative and respons
government and the procedure prescribed by s.128 for submitting a propose

amendment of the Constitution to the informed decision of the people?

I f the first question is answered Oyesod a

45. In Coleman v Pof@604) 220 CLR at page 1; 209 ALR 182, thetage test formulated in
Langavas amended in the statement of the second question byirepig t he phr
fulfil ment ofo6 by o0in a manner o: per Mc Hi
page 50 o€olemavicHugh J said:

0...Ilt is the manner of achieving the

maintenanaé the constitutionally prescribed system of representative and re:
gover’ Xnment . o6

46. The second and | ower threshold test, t ha
i mpugned | aw is o0disproport i dnteestevbichtndhe ac

case of the Regulationsintley case was stated to be o6pub

47. In political debate at the time it was said that the Kennett Government promulgated the

Regulations in 1994 with the sole object of cultivating faitbuthes shooters lobby, which

32 Gaudron J in Levy v State of Victoria (1996) 189 CLR 520 at 619; 146 ALR 248oateéx¥ & different test,
namely: olf the direct purpose of the | aw is tmmentestr
of some overriding public purpose. If, on the other hand, it has some other purpose, connestdgjegitmatter within

power and only incidentally restricts political communication, it is valid if it is reasonably appropriate and atlapted to
ot her purpose. 6 [emphasis added] The ot her redsanablyi c e s
appropriate and adaptedd, someti mes also measured by
second stage of the Lange test.
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was then, and still is, viewed by the main political parties as capable of delivering outcome
marginal State and federal seats. Some commentators suggested that former NSW Pre
Barrie Unsworth, lost office in 1988 aasesult of taking a strong stance on gun control,

including the abolition of duck shooting. This then was only recent history at the time of tf

1994 Kennett Government Regulations.

Gaudron J said at page 620 of the CLR (and at page 272 of the ALR):
olt can, | think, be taken that a dire
against recreational duck shooting out of the permitted hunting areas for the opening
the 1994 season and, thus to restrict their freedomnof, pereps, their freedom of
political communication. In this regard, it is sufficient to observe that it seems unlil

persons other than protestors and licensed duck shooters would wish to be in those
time specified in thea tegulo n 6 .

As noted earlier, the prohibition imposed by the relevant regulation, Regulation 5, was direc
only to the first two days of an open season lasting some weeks, being the two days when 1
shooters completed their shooting. It was theréfierdwo days when the media and, in

particular the electronic media, converged on such areas to report, photograph, and t
television film footage of duck shooting

In doing so, the media portrayde tdisagreeable features of duckshooting, including the
shooting of protected species, and the f a
unprotected species were left maimed and wounded. Dead retrieved birds were deposite
Laurie Lewyrad hi s team on the front steps of ‘

morning following the opening weekend.

In Levywith arguably more assertion than explanation, Court members stated there was
obvious risk to public safety by reasonassiple confrontation between shooters with guns

and protestors, and that the Regulations were therefore proportionate and valid.

Further, Kirby J said at page 648 of the CLR (and page 294 of the ALR):

ONo prohibition wéthese of k@ rirsde during theotime spdtiied p
in reg. 5, or at any other time, to engage in protest so long as it was outside the area
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Photographs, posters and television film from earlier years would be readily available
theirprotests. The places and times specified in the regulation were appropriate to
period of danger to public safety, namely the opening days of the duck shooting s
duration of the prohibition was relatively short. The plateshesecofonéirmoium

risk. Other places, including those at or near private property, were not restricted. Tr
the effectiveness of the protest would be lost by reason of the prohibition. But upon n
facts pleaded would the inhygmtiothe freedom of communication upon political anc
government al matters be such as to ren

The permitted hunting area around Lake Buloke was some 20 kilometres in area. Though
prohibition was relatively short, the openingkerek was the critical time with the critical

activity. Most shooters engaged in the practice only on the first weekend. Protest engage
outside the duck shooting area may be thought unlikely to attract electronic or other me
interest. The same mig thought about archival photographs or posters or television film
from earlier years: the media reports on matters of the moment and, in the case of f
electronic media, it also places a premium on footage with visual interest. It is true that pro
could have taken place at other places outside the designated area of 20 square kilometr
silent vigil for example could have been held remote from the duck shooting area. But wouls
have been covered by the media? Even if it was, the powealumé@ssage about the

ongoing disagreeable features of duck shooting would not have been imparted. In this resg
what Deane J said Tineophanoomsy be thought apposite, namely, that since 1901 one of the

more important developments (in combinatioh atiiers) to:

0. .. transform the nature and extent
and to do much to translate the Consti
with its thesis of popular sovereigntyciatd practe al i t y o6 . . . [ 1 s
devel opment and increased utilization

Importantly,, irLewyit was held for the first time that the implied freedom protectgenbal
conduct intended to be expressas well as verbal communication. Gaudron J also held that
freedom of political movement is protected by the Constitution as an aspect of freedom

communication.

Historically, of course, any significant social or political reform has begrbrmugit about

by minorities. It is in the nature of protest and the attendant political message that it is oft
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not free of some risk. The question becomes whether the public interest, on balance, is be
served by leaving the residual risk inther than by extinguishing the effective means of

political communication. At one level, the followers of Gandhi, Mandela or Martin Luthe
King exposed themselves to the risk of injury in order to make their civil protest. Marti
Luther King marches wemot stopped despite the very real risk in that case of assault o
murder by whites. Is the implied freedom to only exist in relatively safe circumstances, so |
in the event of any possible risk tagesaf

can deny him or her effective access to the political process; and the transmission of t
message to the ordinary citizénsdb, the implied freedom is liable to be characterized as a
rather tame one. Lauri e L e wgbéats ang the vivid andp a
persuasive message he had widely communicated to challenge on humanitarian groun
hitherto entrenched practice in society, stood to be sterilized. That is not a desirable outcom

a free and democratic society vigilant teepréhe democratic processes for its citizenry.

In the United States, the First Amendment does not permit government to moderate publ
discourse on the analogy of a town meeting. The Supreme Court has frequently adknowlec
that speech often sesvis highest function when it shocks or stirs unrest (see for example

Terminiello v Chicagd,US 1,4 (1949)). Inde&dbe on American Constitutional Laf#"

edition) at page 854 observed there were several recurring themes in the Supreme C
decsions, two of which he noted as follows:

oOFirst, the speaker cannot be silenced
the conclusion that audience violence
occasions ovedubreach of the peace or similar convictions incurred by black demon
who peacefully protested the racial segregation of public and private facilities by at
make use of those facilities. In each case, the court conghadechdhdtteyersal
because the only justification local authorities could ultimately offer to support their b
imminence of white spectator violence was the assertion that the very sight of blacks
make use of these facilities waulg stir . 6

Pausing there, this last observation was relevaeiyon the facts. The High Court was

plainly concerned about the risk of violent confrontation between protestors and shootel
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Unlike in the United States, however, there was no articufatibetieer such a risk give rise

t

o

a o06clear and present danger 0.

Tribe continued:

0Second, government authorities may n
spectator violence can be satisfactorily prevented or curbed dvitbntedsonable cr
techniques. In another series of cases growing out of the civil rights demonstrations ¢
the Supreme Court reversed breach of peace or similar convictions after finding that 1
evidence t o s upmpbeaking up demanstrations fvas gustibetl Bydhe «
I mmi nent prospect of white spectator
protection at the scene was at all times as sufficient to meet any foreseeable p
odi sor dtearos b.y spect a

It was argued on behalf of Levy that a greater police presence at the scene would have |

sufficient to meet any foreseeable possibility of confrontation or disorder.
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6 Wild and Feral Animals

States primarily responsible for wildlifenanagement
Wildlife management in Australia is the responsibility of the States. However, if wildlife
wildlife products are to be exported, the Commonwealth acquires jurisdiction under tf

Environment Protection and Biodiversity Cons@8tion Act

The commercial killing of kangaroos

There are a number of welfare challenges in native wildlife management in Australia,

principal one of which arises from the industry in the commercial killing of kangaroos. Th
industry is carried out in four siteamely, New South Wales, Queensland, South Australia
and Western Australia. There is no commercial killing of kangaroos in Victoria. In the ma
the commercial industry comprises the killing of the Red, Eastern Grey and Western Gi
kangaroo. Theyeakilled in part for human consumption and skin products, but mainly for pet

food.

Kangaroo management plans

In each of these four states there is a Kangaroo Management Program for the purposes of
commercial industry. Originally, damage mitigatasnone of the objects of such programs
but the previous New South Wales Kangaroo Management Plan f20@®02moved the
damage mitigation object. The New South Wales Kangaroo Management Plan object bec
t omaintain viable populations of kamgeaglosut their ranges in accordance with the princ
economically sustainable developnteatc h KMP f i xes an annual |

in each year can vary, but is presently at approximately 4 million per annum.
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The welfare chalenge of commercial killing of kangaroos

4. Animal societies oppose the commercial killing of kangaroos on the basis of what they contt
IS an unacceptable degree and quantity of cruelty. In particular, animal societies contend
each year well in exce$400,000 adult kangaroos are not shot cleanly, and that the manner i
which in addition some 300,000 joeys are killed is brutal. As the industry is directed
commercial ends and not those of conservation, animal societies contend this strengthens
case for cessation of the industry.
Licensing of shooters
5. In New South Wales, for example, the relevant statuteNiatitveal Parks and Wildlifel &.c4
(NSW) and its Regulations. The government department in New South Wales responsible
the proection and care of native fauna is the National Parks and Wildlife Service. Kangarc
are oprotected faunadé for the purposes of
them, except in accordance with a licence or other lawful authority.ind.i¢enghe
commercial killing of kangaroos is provided for under the Act. Trappers licences, as they
called, are subject to a series of conditions including, importantly, that:
(a) kangaroos be shot in accordance wittCibae of Practice for the Himoatiag of
Kangargos
(b) the trapper may not be in possession of a carcass containing a bullet wound to t
body.
I n turn, an occupierds licence IS necessszéa
specify the number of kangaroos entitled tolleel pursuant to that licence.
The kangaroo shooting code
6. The Code of Practice for the Humane Shooting of Breeffa@uy the South Australian
Kangaroo Management Program provides for an object which includes that the commerc
kangaroo ingstry adhere to animal welfare standards.
33 A copy may be found at the Barristers Animal Welfare Panel website.
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The RSPCA 2002 report
I n July 2002 RSP @AuryostherEatént oh Complidnteiwghithe Requdire

of the Code of Practice for the Humane Shootirilf ¢fi Katedisiosg complianadgth the
Codéhe RSPCA sampled skins and carcasses at chosen processors, and tanners. Comme

killed kangaroos are taken by the shooter to a chiller and then transported to a processor.

The survey method and its limitations

The limitation upon theurvey method, and it was noted as such in the RSPCA 2002 repor
(para 4.2.1.4), was that sampling at the processor did not take into account the numbel
kangaroos shot in the field. As noted in the report:

oDirect sampl i nlgroughfobsdnaatiomns afrinaividual shooterts tvas na
attempted during this survey. o

Most commercial shooting of kangaroos takes place at night in outback regions.

Dr Mal col m Caul field, i n hi s book O6Handb

(paa 5.21) that surveying beghot kangaroos in chillers and processors:

0é presupposes that a shooter who had
shot (the former of which could be regarded as inhumane killing) wouttleexpose then
risk of prosecution or loss of their licence by seeking to process the carcass. This
unl i kel y. o

Head shot v body shot

The survey sampling involved each <carcass
bullet holes in areashoer t han t he head. 0 A record w
head shot or body shot. TKangaroo ShootingsGpdiates a head shot, although it is not free

from ambiguity. Animal societies contend that neck shots are not humane as they may
result in instantaneous insensibility (unconsciousness). However, even a head shot
produce, for example, a blown off jaw and thus a slow and painful death. Thus a head sho

be humane must be a brain shot. As itis, a kangaroo head is @small tar

34

A link may bedund at the BAWP website.
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The skin inspections of the 22 survey suggested a national average head shot of 95.99
with the lowest head shot percentage in Queensland for human/pet consumption of 93.5% &
the best result in New South Wales of 97.3%. Assuming thera iseaat shot for 4% of
some 4 million kangaroos shot annually, this equates to 160,000 kangaroos annually. This
figure which excludes a calculation or projection for kangaroos which fail to be head shot in
field. It should be noted that the RSPZDA2 Report (at para 4.4.4) stated that neck shots were
the major contributor to the overall proportion of bskigt kangaroos. However, the

comments noted earlier of Dr Caulfield remain relevant here.

As the RSPCA 2002 report noted, there is generahtiiral agreement:

oof the criteria by which a method of
must induce instant insensibility (unconsciousness) and the animal must remain unco
death supervenes ¢é

Shooting a kangaroo lwiledat vertebrae C1 or C2 (the atlas and axis) would damage
spinal cord and not the brain and is therefore an inhumane way to kill a kangaroo. Tt
a bullet at C3 or lower in the neck would also damage the spinal cord and not the |
therefore would also be an inhumane way to kill kangaroo. If a kangaroo is shot in
and the bullet misses the spine, the bullet could hit the carotid arteries and death co
exsanguination. This is similar to that resultingoftben lzeginipta relatively fast death,

but still regarded as inhumane as the animal would not become ins
insensi ble/unconscious. 6 (para 4.4.4.1

The killing of joeys

As to the manner of killing joeys of shot female kangaro&sngaodShootingp@grovides:
oShot females must be examined for pouch young and if one is present it must als
Decapitation with a sharp instrument in very small hairless young or a properly exec
blow to destroy the brain in larger yowsyrasaeffedftcausing sudden and painless deatt

Larger young can also be dispatched humanely by a shot to the brain, where this car
accurately and in éafety.

Needless to say, young at foot which escape after their mothers are shottareelikely

taken by predators or die from starvation.

Animals Australia estimates that some 300,000 joeys would meet their end as a result of

shot female kangaroos.
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The Commonwealth, and a significant AAT case

In 2006 theEnvironment Protection and ByoQiwessitvatiart 1999 was amended to prohibit
review by the Australian Administrative Appeals Tribunal of management plans and ministe
decisions on the grant of import and export permits. All that was left is judicial review c
whether the ministati decision was lawfully made, a decidedly much narrower focus fo
review.

The last major Australian AAT Review avasenin December 2006 the federal Minster for
the Environment made a declaration undeEthironment Protection and BiodivengiioGonse
Act 1999, section 303FO(2hat the New South Wales Commercial Kangaroo Harvest
Management Plan 26P70 1 1 wappsoved wildliie trade managénemthglgrurposes of

Part I3A of the federal Act. This plan was approved in the contexeof tCo mmo n we a
powers in relation to the export of the products from NSW commercially killed kangaroos t
overseas markets. Except in that context, the Commonwealth was without power to impc
restrictions on the commercial killing of kangaroos. d€&kision by the Minister was the
subject of an unsuccessful application by the Wildlife Protection Association of Australia Inc
the Australian Administrative App&RaWiklifeTr i
Protection Associationstfafia Inc and Minister for the Environment a(@D6®)iifife ALD

123. The application attacked different parts of the plan, including that the plan did not sati:
requirements for the humane treatment of kangaroos and their young. Parthd3&defal

environment statute popmmatedhe Humane treatmendobdbwildlife.t

In addition, the Tribunal was required by section 303FO(3)(f) of the federal environment Act
be satisfied that regulatory conditions fortttek i n g oafe likely to thd dorhped with.
Those regulatory conditions were imposed by Reg 9.A05 Bhvhlenment Protection and
Biodiversity Conservation Regol@diai@h). For the purposes of section 303FO(3)(f) that
regulation imposetie following conditions:

o(@) the animal is taken, transported and held in a way that is known to result in m
stress and risk of injury to the animal;
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((b) if the animal is killed, it is done in a way that is generally accepted to minimi:
andsufferind.

Did the Plan O6promote the humane treat men

The Tribunal determined that the object

wildlifed, was satisfied by t h45ofRHeaensons) | t

that it had been accepted by the applicant that shooting in the brain with a centrefire rifle:
0i's probably the most humane method of
and stresse On in draumstabcassvhese thateis acheved, that o,
where the shooting causes instantaneous death, the treatment of kangaroos is humat

respect, the Plan satisfies the object of s.303BA(1)(e) of the EPBC Act of promc
humane treatmemtiof d| i f e. 6

The Tribunal (at para 50) accepted that t

by brain shot is not achieved, and said:

OBut those instances, whilst unfortuna
that aa be done to promote the humane treatment of wildlife. Any management [
involves the commercial killingngfifigeanimals will involve a risk that perfection will not
always be achieved. What is required is that the Plan gohitactias agdmutnan

frailty will permit. We are satisfied that the system of accreditation, licensing, and ¢
management achieves that object. o

Pausing there, it is one thing to act in a manner which promotes the humane treatment
wildlife or awildlife species, with no inhumane outcomes, such as with fertility control
measures. It is quite another to say that the humane treatment of wildlife is promoted whi
shooting results in inhumane treatment and deaths for many wildlife; and to sle conclu
because quick painless deaths are achieved in given instances and greatly exceed, in perc

terms, those of inhumane treatment and deaths.

It can be argued that the question was not whether humane outcomes were achieved in g
instances, but wheththe humane treatment of wildlife or, specifically, the kangaroo as ¢
species, was promoted by the Plan. This included looking at, not only what the Plan provid

but at outcomes.
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At paragraph 46 the Tribunal noted two areas relied upon by the tapolicting to
inhumane treatment of kangaroos, namely, when a brain shot was not achieved with thus
instantaneous death, and the treatment of joeys. The Tribunal concluded (at para 47) that
RSPCA 2002 report s howe doftases,tin excess of 7% vtlerey
was compliance with the Code. éd However, [
120,000 animals, it is difficult to appreciate a conclusion that the humane treatment of wild
is promoted where so many angmsuiffer a lingering, painful or brutal death. What the
Tribunal did was to rely upon percentages rather than absolute numbers, and thus ignore
outcome in numbers or the inhumane consequences for many. For it may be reasonably a:
how the humane tremaent is said to be promoted where inhumane consequences abound fc

SO0 many?

Indeed, at paragraph 50 for example, and at paragraph 51 in respect of joeys, the Tribt
reasons suggest that the numbers that suffered were small or very small. Thisfeerimall

of numbers, could not have been so. It can only be assumed that evidence adduced before
Tribunal was insufficient for the Tribunal to have concluded other than it did. If one added &
Animals Australia estimate of some 300,000 inhurathe dach year over a ten year period,
then one is approaching some half a million animals a year (by adding the 120,000 a
kangaroo inhumane deaths plus a notional allowance for the limitation in the RSPCA 2C

Report of no field statistics).

How doesa figure of that magnitude or, for that matter, even say a hundred thousand, answ
the primary meanings for O6humaned of Ober
reasoning were to be applied to a human population, or to say childrerketystubuld be
characterised as O6humaned or as having pr
is a document the a i s ocohwhidhdietd juséfy killing kangaroos for commercial ends, in
contrast to their conservation or viing. TheTribunal said at paragraph 50 (see paragraph

15 above) that a management plan which involves the commercial killingaogifige
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animals was not free of risk. But the question was whether the Plan acted to promote 1
humane treatment of wildlife. I8t it did or it did not. And this leaves to one side, of course,
the more fundamental question of whether killing wildlife in such numbers for commercial en

can be said to promote, or be directed to, their humane treatment.

In paragraph 48, the Tribuisaid:

0OAs it seems to us, no system, short
instantaneous death was not achieved, the question is whether the plan, by accept
instances will occur, promotes the humane treatmensof kangdve t hi nk t h
Plan requires a very high standard of accuracy that, if achieved, achieves humane c
small percentage oflcasethat cannot be abki®lad requires measures to quickly and
humanely dispatch woandegl & rfemphsasis a@dded]

It 1 s difficult to appreciate how a metho
as suggested by the Tribunal (see para 50), or otherwise, can be justified as promoting
humane treatment of wildlife whenrsany suffer a lingering and inhumane death. Further, it
i's not just a question of what othe Pl an

rather what were the outcomes in fact for some 120,000 animals on one estimate, and u|
some 50000 on another. Moreover, an inhumane consequence for wounded kangaroos is |

remedied by their | ater humane dispatch o

As to the treatment of orphan joeys, the Tribunal concluded (at para 51):

0 Dr t suggested that all young at foot joeys starve to death or are taken by p
Professor Phillips was of the view that the survival rate was dependant upon forage
quality. We need not resolve that issue. Again, it may theracoslpiael enat

small number of instahees young at foot die in this way, but we do not regard that
even in combination with the instances where an instantaneous killing of the adult is r
as leading to the conclusion taatdbesPtot satisfy the object of promoting the huma
treatment of wildlife. [empeasicadded] sat i sf i

Similar arguments to those outlined above can be applied to this reasoning. The eviden
basis fortheeoc | usi on t hat death in this manner
number of i nstancesod is not Known. | t Cc a

Tribunal. Further, the Tribunal made no observations about whether the meansdpfescrib
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the killing of joeys promoted their humane treatment, other than to note the Code prescribe

blow to the head or decapitation.

Non-commercial kangaroo shooting

There is in addition the n@memmercial killing of kangaroos. In Victoria, thigimigsible
under thewildlife Ac1975 upon grant of a licence. Anecdotally, little difficulty or scrutiny by
the relevant department attends the grant of such a licence. Animal societies contend that

shooting should only be carried out by commermakers and not paitme shooters.

Other wildlife questions

In the case of the trade in wildlife, both the fedemaironment Protection and Biodivers
Conservation A809 and th€onvention on International Trade in Endang@8dESpeacees
relevant. Then there are the other-kredwn practices of hunting, such as duck shooting and
deer hunting. In Victoria, tN¥ildlife Act975 applies to the grant of licences to kill wildlife. In
the case of duck shooting, for example, ansgsson is declared and prescribed by a Schedule

to the Act.

There is the further question too of the management of wild animals by permitting them to
kept in zoos or displayed in circuses. As to wild animals kept in zBes|rdemational Fund
for Animal Welfare (Australia) Pty Ltd v Minister for the Environmen2808 )-8 itslge 594.
That case involved an application to the

the Victorian and New South Wales zoos to import eigirt Algiphants from Thailand.

In another case in the NSW Supreme Court, Animal Liberation (NSW) raised the question
whet her the solitary circus el ephant ©&ArrT
that elephants are sociahaals amongst their own, with strong family ties. Animal Liberation

(NSW) was defeated at the first hurdle on the basis it had no standing to sue.

The Challenge Posed by Feral Animals

The environment and animal movements have long agreedpoestreation of habitat for
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native wildlife. But they have never agreed on how to resolve the conflict which can ar
between feral animals and the environment. It should now begin to be addressed. Anil
welfare and community concerns initially $tem current shosterm methods of control (for

example, poisoning, trapping, disease and aerial shooting). But with few natural predator
diseases, introduced animals can and do cause agricultural, environmental and other dai

and act as reservoifsdisease.

Increasing international focus on fertility control

In the last 20 years though, there has been an increasing focus internationally on fertility cor
as the major control method of feral animal populations. Afterall, excigs $@ee been
introduced by design or through inadvertence in most parts of the world. Fertility contrc
offers significant welfare benefits whilst honouring the objects of agricultural an
environmental protection. This stands in stark contrast ézudke and widespread suffering
caused by nearly all existing stewrh control methods. In addition, fertility control
techniques stand to be, or are, spspiesific and capable of delivery on a continental scale.

Plainly, the emphasis moves fromkiieate to the birth rate.

Immunocontraception is the process by which the immune system of an animal is induced
attack the reproductive cells of its own species, thus preventing the animal from breedi
Immunocontraceptive agents can be deliasedvaccine in a disseminating system (i.e. viral
or bacterial vectors), and/or a mdisseminating system (e.g. oral Baitsyhere a vector is
employed for distribution of a contraceptive agent, the process is known -&g8ctoedly

immunocontracdjon.

National long-term strategy required
In short, such technology invokes the broader challenge to provide for humane, where poss

nontlethal, longerm strategies, and thus to not simply perpetuate the presetérshort

35

Hinds & P.E. Cowan, OFertility Control for Wildl:

Management Conference at Christchurch, New Zealand, December 2003.
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thinking on the baswf what is cheap and what is quick. This will require a national strateg
with the necessary resources for a-termy focus, and the marshalling of expertise in a

coordinated and unfragmented manner.

Local statutes

28. Relevant State and Territoryiséation can be readily ascertdined
In Victoria, for example, the protective reach oPtkegention of Cruelty to Animk@8Acoes
not extend , t(imcordrasetssorie patedtiomsacbnéerred by NSW and SA animal
protection statutesBy s.6(1)(d) the Act provides that it does not apply to:

o(d) anything done in accordanceCmittYithent and Land Protection Act
19946

One of the objects of th€atchment and Land Protectit@@Ads to provide for the
control of noxious weeds amp@st animals: see s.4. In summary, responsibility for

prevention and management of pest animals resides with landowners.

The Act is administered by the Department of Primary Industries. By Part 8 of the Act fol
categories of 06 madsptobibitel iisi6d)acdnsolled (s.65), pegutated (8.66)
and established (s.67). Rabbits and foxes, for example, are declared as established pest a
across Victoria. Landhol ders may be and

thar spread and, so far as possible, to eradicate them (see s.70B for example).

29. Further, s.6(1)(bRrevention of Cruelty to Animdl®8&ctoes not apply to inter alia the
treatment, killing, hunting, shooting, catching or trapping of animals wisigled aut in
accordance with a code of practice (except to the extent it is necessary to rely upon a cod
practice as a defence to an offence under the Act). Relevant codes of practiCedeethe
Practice for the Use of Smadlvaidelra@01) and th€ode of Practice for the Welfare of Anim:

in Hunting2001). Section 15 of the Act prohibits largejateetl traps, with exceptions for

36 They are listed at the back of each draft nhtitsdel code of practice; otherwise see pages 41 to 49 of the
Senate Environment, Communications, I nformation Techn
thetidedt he i nvasive species challenged published in Dece

http://www.aph.gov.au/Senate/committee/ecita_ctte/invasive_species/report/repgrt(jthe author has derived
assistance generally from this report oretligldtive and regulatory framework affecting feral animals).
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wild dog control in certain counties. However, snares and soft jaw traps are permitted, ¢
small stel jaw traps are permitted for rabbit control. In the case of wild dog control in Victorie
with large steel jaw traps, these are inspected weekly rather than daily: see for exar

http://www.theage.com.au/nationalAwild-dogcountryalldeathismerciles0081206

6sx0.html ; and http://www.theage.com.au/national/widbglawscausecontroversy

200812202pn.html.In summary though, the codefs practice do not address the central

welfare issue of such traps, or for that matter, thedisormminatory impact in trapping non

target animafs.

30. Further, new national codes of practice are proposed for feral animals, namely feral cats,
dogs, bxes, feral goats, feral pigs, feral horses, and fabbiesestingly, in the draft model
code of practice for each of feral pigs, foxes, feral horses and rabbits, fertility control w
canvassed as a possible alternative control technique andcirofeapbits is noted as being
0O... seen as a p-scadrabbitrcantol asi¢ dfféradootantial hbrmaoneaaid

target specific alternative to | ethal me t

That said, codes of practice of any kind usually favour the interesthuoéns over animal
welfare where there is a conflict and thus set low welfare thresholds. Further, compliance v
a code of practice acts as a defence or exemption from prosecution under the Act for cond

which too often would otherwise constituteualty offence.

31. In addition, theFlora and Fauna Guarante£988t provides not only for conservation of

threatened species, but also for the management of potentially threatening processes. Sec

37 Although directed to the development of a model code of practice for existing control methods for capture,
handling or destruction of feral animals in Australia, the final report byttheateiPest Research Unit of the New South
Wales Department of Primary Industries for the Australian Government Department of the Environment and Heritage
published in November 2004 notes at page 14 a useful list of animal welfare concerns, irgarsistetieis and gaps

in knowledge in relation to existing control methods:
http://www.environment.gov.au/biodiversity/invasive/publicatitnumanecontrol/40595finatreport. pdf

38 The existing codes of practice for feral animals at a Commonwealth, State and Territory level may be found at
page 8 of the Regulatory Impact Assessir@onsultation Draf® August 2007 undertaken for traft national codes of
practice for feral animals.

39 There is also the Domestic (Feral and Nuisance) Animals Act 1994 which is of only limited relevance, applying
nuisance dogs and cats and the powers of councils to deal with dangerous suchndr@naatiseyrare found at large.



http://www.theage.com.au/national/in-wild-dog-country-all-death-is-merciless-20081206-6sx0.html
http://www.theage.com.au/national/in-wild-dog-country-all-death-is-merciless-20081206-6sx0.html
http://www.environment.gov.au/biodiversity/invasive/publications/humane-control/40595-final-report.pdf
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of the Act defines a potentially threatening pppeed @ pr ocess whi ch m:
threaten the survival, abundance or evol

Schedule 3 lists predation by red foxes and feral cats as threatening processes.

The welfare challemye of existing shortterm methods

Turning then to the challenge posed by feral animals, we could begin at the beginning,
dropping the | abel of overmind or Opestod
notion of humane control. Afterall, iach of the draft national model codes of practice it is
acknowledged that:

OANn et hi

C 0
ani mal s a

a app ch
f cte r

a O pest control i
di t

1|°e gl ectzly or indirectdl
Second, the dimen on of the ani mal wel fare proble
sufferingd permitted by our indifference,
no estimate of fox numbers, we know anecdotally they are trapped and hunted in lar
numbers. Otherwise, for example, there are 300,000 ferdP: medesps more than a million
donkeys, mainly concentrated in the Kimberleys; estimates of feral pigs (which inhabit 38%
Australia) range from 3.5 million to 23.5 mfftioabout 300,000 mels, mainly in the
Northern Territor{%, 2.6 million feral goats, mainly concentrated in ceastain South
Australia, Western Australia, southern Queensland and western New Sditpbatfalps as
many as 12 million feral ¢atthousands of feral datin the Northern Territory; in 1985 it was

estimated there were 350,000 feral buffalo in the Northern Territory; and some 200 milli

rabbits.

Third, it is worth briefly listing the current methods of feral animal control to reinforce how

most are prinive and inhumane practices in need of reform:

40

Paragraph 2.64, report of House of Representatives Standing Committee on Agriculture, Fisheries and Forestr

entitled 6Taking Control: a national approach to pest
http://www.aph.gov.au/house/committee/primind/pestanimals/report/fullreport) pdf

41
42
43
44

paragraph 2.37 (supra).
paragraph 2.69 (supra).
paragraph 2.59 (supra).
paragraph 25 (supra).


http://www.aph.gov.au/house/committee/primind/pestanimals/report/fullreport.pdf
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. poison bait (1080, pindone, strychnine);

o trapping (including stgawed trap);

. mustering into yards for later transi@atself stressful,
o shooting from ground or helicopter;

. electric fencing;

o dogging (rabts and pigs);

. biological (disease);

o fumigation (rabbit burrows and fox dens);

. explosives (destruction of rabbit warréns).

The number, kind and diversity of methods reveal the extent of the problems fietbeived
reactionary and shdgrm genesis of tmeemployment, and the frustration of those in charge
of feral animal control. Yet none of these methods is entirely successful and most cause st
trauma or suffering for the ani mal s. An
FederalState and Territory governments running into many millions of dollars, no introduce
species of animal has ever been eradicated from Australia. EXisting or past methods suc
poisoning, myxomatosis, trapping and shooting have all ultimately faged ttoestide of

particularly foxes, rabbits and pigs.

35.  The most commonly used control techniques for various feral animal species are as follows:
. feral pigs lethal baiting, shooting, trapping and exclusion fencing. In the case of leth:;

baits, nortargetanimals including native species, working dogs and livestock, can b

exposed to poisons of high toxicity directly or indirectly. Poisons commonly used a

sodium monofluoroacetate (1080) and yellow phosphorus (CSSP). Warfarin is a

45 A useful summary of the limitations on these methods of control for foxes and rabbits may be found in Append
3 of the Hume City Council Pest Animal Action Plan (page 28 et seq) at
http://www.hume.vic.gov.au/Files/HumePestAnimalActionPlanFinal.pdf

46 The shoriterm methods adopted in respect of animals listed as a Threatening Process such as the feral pig, the
wild dog, the rabbit, the fox, the feral aad, the cane toad may be found at
www.invasiveals.com/index.php?id=Publications_Fact%20Sheets_Feral%20Animals



http://www.hume.vic.gov.au/Files/HumePestAnimalActionPlanFinal.pdf
http://www.invasiveals.com/index.php?id=Publications_Fact%20Sheets_Feral%20Animals
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being trialled. Noase whatever can be mounted for the use of yellow phosphorus an
warfarin, having regard to the long periods of pain and suffering by the animal befo

death.

The code of practice acknowledges the pain and suffering caused’by €t080the

three ategories of acceptability adopted in Table 1 in respect of the various contrc
techniqgues (6Acceptabl ed, 6Conditional
i's | abell ed as o6Conditionally Accept al
techni géemawhinolh ®de consistently humane
death. Apparentl vy, at a stakehol dersd w
of these draft national model codes of practice, remarkably, it wak thout hat t |
i's stildl out 6 on the severity of pai

6Conditionally Acc*® No dobbt théd absert® of la thumane i |

alternative bore upon this thinkffg.

wild dogs: lethal baiting, shootin trapping and exclusion fencing. Lethal baiting
employs 1080 and strychnine. The draft national model code of practice states tt
st r y cibaonsidered mhomane However, baiting with
Acceptabl ed;

foxes: lethal baihg, shooting, trapping, den fumigation and exclusion fencing. Lethal
baiting is viewed as the most effective method of fox control;

feral goats: mustering, trapping at water, aerial shooting, ground shooting anc
exclusion fenci ngused. 3a0BQ lobass \Bhilstgtraked, sare aot e
permitted by reason of inter alia the significant risk of poisonitgrgenspecies;

feral cats:shooting, trapping, lethal baiting and exclusion fencing. Lethal baiting is no

47
48

Seehttp://environment.gov.au/biodiversity/invasive/publications/pubs/depatpigs. pdf

Final report of the Vertebrate Pest Committee: Codes of Practice for Humane Vertebrate Pest Control,

Finalisdon for National Adoption by Australian States and Territories, at p.13: see further
www.invasiveanimals.com/index.php?id-=lédd sear ch for ©o6codes of practiced.

49

New and less inhumane andre animal specific toxins are apparently under development. It is not known

whether they will be humane, as distinct from less inhumane: seatfpriivenvw.invasiveanimals.com/index.php2id



http://environment.gov.au/biodiversity/invasive/publications/pubs/cop-feral-pigs.pdf
http://www.invasiveanimals.com/index.php?id=164
http://www.invasiveanimals.com/index.php?id=4

146

widespread asitisviewedasasonably ineffective beca
|l ow densities and can have | arg® home

. feral horsesmustering, trapping at water, aerial shooting and ground shooting;

. rabbits: lethal baiting, wamedestruction and fumigation, shooting, trapping, exclusion

fencing and biological control with RHDV and myxomatosis. Lethal baits used ar
1080 and pindone. The draft national model code of practice for'rdebitsbes

pi ndornnbumabe ath ds e hef uchl oropi cri n hightyr v
inhumad® Carbon monoxide is currently being investigated as a humane alternative

chloropicrin and phosphine in warren fumigation.

1080 poison then is the main poison of use for foxes, wildidgdifg dingoes), feral pigs

and rabbits.

The toxins or poisons used for lethal control of feral animals are regulated by th
Commonweal thdés Australian Pest and Veter.
under poisons and dangerous goodsrfilias) Acts and Regulations in the different States and

Territories.

36. Relevantly, all States and Territories have agreed to phase out those control methods iden
in the codes of practice as O6Not Acceptahb
. steeljawed traps: rabbits, foxdsgs, cats;
. strychnine baiting: foxes, dogs;
. chloropicrin fumigation of warrens: rabbits;
. warfarin baiting: pigs; and
. yellow phosphorous (CSSP) baiting:*pigs.
These methods however remain in use and cause severe suffering. A pig which ing
50 Model Code of Practice for the Humane Control of Cats, p.6.
51 p.6.
52 p.7.
53 p.1 (supra).
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warfarin, 6r example, may take up to 14 days to die.

Further, the NSW Department of Primary Industries was requested by the federal Departms
of Agriculture to prepare draft Codes of Practice and Standard Operating Procedures. Th
were originally written in @005, and are being updated and revised. According to the website

of the Invasive Animals Cooperative Research Centre:

0Oa system is being Iimplemented to alloc
to publish these animal welfametslocuansuitable website and incorporate results into t
pest animal contr ol kits. o

Standard Operating Procedures discuss animal welfare impacts for targebeget spacies
and describe techniques and their application (see

http://www.dpi.nsw.gov.au/agriculture/pesteeds/vertebraipests/codes/humaneest

animaicontro). For exampl e, in SOP 0PI IOQB8CDH,) S|
with 1080 is described as one of t he 6 mc
number s. 0 The ani mal wel fare i mpact wupon

0é there is a | at e fortsigns such as shljvatiensjawacthomping,a

vomiting, increased lethargy and labored respiration are observed. Although the pr
and extent of suffering after ingestion of 1080 is unknown, it is likely that the anin
experience dis¢@nforto and during vomiting. Some pigs exhibit signs of central ne
system disturbance including hyperexcitability, squealing, manic running, par:
convulsions, followed by coma and then death. Other animals may lieyquietly, brea
and laboriously until death. Time to death is variable depending on amount of 1080
but is usually around 4 hours after ingestion. With low doses, pigs can take a numbe
die. o

Having regard to another document prepared in 2008 0ySW Department of Primary
l ndustries as part of the Australian Anin

humaneness of pest a n ihtip#Awww.dafb.gov.au/animaplamé t h o

health/welfare/aaws/humaneness_of pest_animal_control_metheds is set out at pages

3940 the five Iimpact categories for the cc
di stresso. The five i mpact categories a

Having regard to the symptoms for each category, there can be little question that the feral


http://www.dpi.nsw.gov.au/agriculture/pests-weeds/vertebrate-pests/codes/humane-pest-animal-control
http://www.dpi.nsw.gov.au/agriculture/pests-weeds/vertebrate-pests/codes/humane-pest-animal-control
http://www.daff.gov.au/animal-plant-health/welfare/aaws/humaneness_of_pest_animal_control_methods
http://www.daff.gov.au/animal-plant-health/welfare/aaws/humaneness_of_pest_animal_control_methods
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symptoms from ingesting 1080 fit within one or other ofesevextreme suffering.

Yet 1080 is not one of the control methods agreed to be phased out by all states ar

territories. This may be because there is yet to be established a humane alternative.

39.  Other problems with human intervention by killvotude:

(@) first, that it requires continual intervention in the ecosgstéher massive
kills every few years or an annual kill;

(b) second, that the natural response of survivors is increased fecundity and in a
event, as most are highly mobile, they eefilase killed with little difficulty; and

(c) third, the undesirable genetic selection of animals t fkill example, where
horses are shot (or darted) the result is craftier, harder to shoot animals next tin
around; or again, feral cats, which are Hgtwary and readily trap or bait shy.

So these difficulties have led to a heightened desire-fonéads.

Fertility control research

40 I n the last 20 years six international 0

held* at which scrists and others from around the world have reported on their research.

As |l ong ago as the second O6Fertility Con
Dr. TyndaleBiscoe of the CSIRO noted how his research team was then developing an entir
new met hod for the rabbit and the f ox, 0 ¢
interfering with hormone function and can be introduced to the population at minindm cost

At the time he delivered the paper, Dr Tyndale Biscoe thoughsdélaech would not have

application for five or more years.

54 Commencing in 1987 (at Philadelphia), then in 1990 (at Melbourne), in 1996 (at Great Keppel Island), in 2001
Kruger National Park, South Africa)2003 (at Christchurch, New Zealand), and finally on 3 to 5 September 2007 (at
York, England, sdwtp://www.wildlifefertility.org) I'n addition, for example, the
Management€n f er encedé concluded on 15 September 2007 at th
http://www.6evpmc.reading.ac.uk/programme.jtml

55 DrTyndaleBi scoe 6s s wdrtoreddmmursterdisation: a mew toncept in biological control of wild
ani mal s@


http://www.wildlifefertility.org/
http://www.6evpmc.reading.ac.uk/programme.html
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Within only a year or so, a reproductive immunologist (part of the research team) had isola
the foxrelated protein and produced an antibody in a test tube which made foxes infertile. .
the time Dr. TyndalBiscoe noted the exciting prospect it offered as a generic technolog

capable of application to feral cats and pigs, or possum control in New Zealand.
Yet it was originally believed that the r

Some 15 years | ater, i n a paper prepar ed

Counci | on 13 Sept eiprbspeacts fbrIohg6terne cortrol:tmorealidy andR a

fertil i% four mambaré ob thed CSIRO Division of Wilife and Ecology and

Cooperative Research Centre for Biological Control of Vertebrate Pest Populations said
oAl I agents that i ncr eas ebuttnius berapplieel o f
continuagllparticularly if the species fertiightg are rabbits. Therefore another approach
which constrains the birth rate (or fertility) of the pest is being developed. Matl

modelling predicts that it has excellent poospéets feuppression pop ul at i
[emphasis added]

The paper concluded that virally vectored immunocontraception was technicafy f€hsible

paper also noted in respect of the ré&bbit

0Oéwe cannot hope to eradicate it from
numberstolavdise r e i ts i mpact is insignifican

The VVIC approach for fertility control is considered an important advance in s
thinkingé

Furthermore, the enormity of the problems being experienced by Australia with the

the fox dictate thatebearch must be pursued to provide long term solutions for prc
which are uniquely Australian. 6

A few years wearlier, at the 2003 intern:
Management 0, a n eBisqoal lmd forecastséarchers ffoyrihg AldweZealand
Marsupial Cooperative Research Centre at Land Care Research noted tt

immunocontraception offered an effective and humane alternative approach to posst

56
57
58
59
60

Seéehttp://www.dest.gov.au/archive/Science/pmsec/14meet/rcdl.html
Lyn A. Hinds, Briald. Cooke, Tony J. Robinson and C. Kent Williams.
p.7.

p.9.

p.10.
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43.

44,

45.

46.

150

management, and that possum fertility control baits should bdeat@ilaise within eight

years.

Also at the 2003 conference, seven mefilels t he CSI ROds (then)
Cooperative Research Centre noted that fox fertility control in Australia through vaccinatic
with a bardelivered anfertility vaccine was an important alternative to lethal fox control with
1080 poison to reduce their impact on native Australian fauna and livestock. They reported
progress with a suitable potential vaccine vector (canine herp&Hxfuand that an oral

baitcontaining wildtype CHV could induce-aimal immune responses in foxes.

Similar reports at this conference were provided, for example, on development of fertili
control techniques for eastern grey kangaroos andrigéeg koalas, both immungitcal and
endocrinal. The report concluded that both immunological and endocrinal techniques h
shown dramatic progress in the last five years, suggesting tteatridmgad scale fertility

control was now within reach.

In another development, Adand wild animal control specialist Connovation Ltd claimed (3
December 2007) to be developing a targeted, AR bait (Pasminopropiophenone)
which is fast acting and humane in control of wild dogs and pigs in Australia: se

http://www.scoop.co.nz/stories/SC0712/S00006.htihe federal Department of Agriculture

website claims PAPP to be a highly promising alternative toxin to 1080.

By way of one final example, Professor Jayrkpatiick of the Science and Conservation
Centre, Zoomontana, in the United States, reported on success in immunocontracepti

techniques with wild horses and wtatled deer.

He concluded by saying that there had been impressive advances inatienapiplidldlife

fertility control in many species of animals but that, despite this, the management tool remail

61

G. Reubel, J. Wright, J. Pekin, D. Venables, N. French, T. Strive and C. Hardy.
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underused because of opposing political forces.

Finally, It is noted that one succonsferf ul

control of feral animals is being trialled in the US. It is a product called GbnaCon
GonaCoff' is a new gonadotropieleasing hormone (GnRH) immunocontraceptive vaccine
devel oped by scientists at t hnace NaBonddWildlder t
Research Center. Presently, applications of GnRH are being researched in controlled f
studies for potential use as a wildlife management tool. According to the relevant webs

GonaCon is not yet commercially viable.

How doesGonaCoff" work? The single shot myyléar vaccine stimulates the production of
antibodies that bind to GnRH. GnRH i s
production of sex hormones (e.g. estrogen, progesterone and testosterone). By binding
GnRH, the antibodies reduce GnRH&s abilit
sexual activity is decreased, and animals remain inrgpnodiictive state as long as a

sufficient level of antibody activity is present.

The National Wilife Research Center is working with other agencies and organisations f

develop and test GonaCQrincluding the US Department of Defense.

Australiafds | egislative and regulatory fr
Professor Kirkpatrickdscabbsdmnvateisons naldw

marker from which to consider the Australian legislative and regulatory framework, and t
approaches adopted by two parliamentary committees of the federal Parliament in addres
the challenge posed by feral animd@lgh the advent of all this promising research, what then

i s Australiads | egislative and regul atory

First, the Commonwealth has no express powers under the Constitution in respect
environmental matters. There are, of course, heads af thaitvenay be called in aid,

including:
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(©) the trade and commerce power (s.51(i));

(d) the corporations power (s.51(xx));

(e) the taxation power (s.51(ii));

() the external affairs power (s.51(xxix));

(9) the quarantine power (s.51(ix));

(h) the posts and telegraph power (8)51(

0] the power in respect of Commonwealth instrumentalities and the public service (s.52)
(), the power in respect of customs, excise and bounties (s.90);

(K) the financial assistance power (s.96); and

) the territories power (s.122).

In addition, there is of cae s.109:.

49.  Second, the most important Commonwealth statute Entl@nment Protection and Biodiversi
Conservation A89%° An objective of the Act is to promote a cooperative approach to the
protection and management of the environment Brgoents, the community, landholders
and indigenous peoples. This sharing of responsibilities reflects the cooperative federalisr
the Intergovernmental Agreement on the Bigmechimgtite Commonwealth and all States and

Territories in 1992.

The CommonwealthEnvironment Protection and Biodiversity ConséB8&fioprokates a
framework for the management of species other than native species by listing key threate!

processes (s.183) and providing for threat abatement plans (s.270B).

Sectior801A provides for the development of regulations for the control-oftive species,

where they may threaten or would likely threaten biodiversity.

62 Section 109 provides that where a State law is inconsistent with a Commonwealth law, the@lthriavon
shall prevail and the State |l aw o0Oshall to the extent
63 See also the Quarantine Act 1908 (Cth) which has

borders.
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50. Another relevant Commonwealth statute isNbtural Heritage Trust of Australid98¢ct
adminisered jointly by the Department of Environment and Heritage and the Department o
Agriculture, Fi sheries and Forestry. Th
environmental and natural resource management in Australia. The Natural Hesitage T
supports a National Feral Animal Control Programme managed by the Bureau of Rul

Sciences. | t was established to reduce th

51. Apart from State legislation and State bodies (see paragraphséazfii tm@thotes 31 and 33
above), local government also discharges a role in undertaking pest, plant and animal
control measures. Indeed, local government bodies have made a large number of applicat

for National Heritage Trust grants.

The principal international convention

52. The principal international convention is @a@nvention on Biological Ditresdpjects of
which include the conservation of biological diversity. It notes there is an urgent need
address the impact of invasiltenaspecies. Plainly, the Commonwealth has responsibility. By

Article 8(h) each Contracting Party shall, as far as possible and as appropriate:

OPrevent the introduction of, contr ol
habitatserp e®@ i es . 6

The Convention on Biological Dsegssibput a number @uiding Principles for the preventior

introduction and mitigation of impacts of alien species that threaten ecosystems, habitats an

53. Against this background, the relevamid¥®rial Councils may be noted, principally the Natural
Resources Management Ministerial Cdfinwilt also the Primary Industries Ministerial

Council. Ministerial Councils enable the national implementation of proposals where tl

64 Regulatory Impact Assessm@f@onsiltation Draftd August 2007, p.3, National Codes of Practice for the

Humane Control of Vertebrate Pest Animalswsee.invasiveanimals.com/index.php?id=dé4d sear ch & cod e
practiced.

65 Seehttp://www.cbd.int/decisions/default.aspx?m=C@OB&id=7197&Ig

66 The NRMMC comprises the Commonwealth/States/Territories and New Zealand Government Ministers
responsibledr primary industries, natural resources, environment and water policy. It is jointly chaired by the
Commonwealth Government Ministers responsible for Environment and Heritage, and Agriculture, Fisheries and Fores
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division of constitutioal powers creates barriers. The objective of the NRMMC is to:

OPromote the conservation &nd sustaina

Vertebrate Pests Committee

The principal relevant Ministerial Council committee is the Vertebrate Pesigte@8mm
which is a subommittee of the Natural Resource Policies and Programs Committee created
early 2004. It acts as one of two major advisory committees in support of the work of t
Natural Resource Standing Comnfitteshich in turn supports theork of the Natural
Resources Management Ministerial Council.

In summary, direct control of feral animals still resides primarily with the States and Territori
and extends to landholders and rural industry. The Commonwealth plays a coordinating r
particularly through the Vertebrate Pests Committee, Invasive Animals Cooperative Resese

Centre and the National Feral Animal Control Programme.

The Australian Pest Animal Management Program
The APAMP is funded by the federal Department of Agricihdeadministered by the

Bureau of Rural Sciences. According to the federal Department of Agriculture websi
APAMP funds research projects that develop and promote improved approaches to tl
management of monitoring of agricultural pest animals; afignsd with the goals and

objectives of the Australian Pest Animal Strategy. It is plain from the list of 2009/10 funde
projects that animal welfare is of little priority. Yet the website says that the principls
underlying APAMP include supporting edlévo p me nt 6of mor e huma
techniques and strategies where their efacacgoestfectiverasslikely to be comparable to

exi sting approaches. & [emphasis added]

67
68

Ministerial Council website &ivw.mincos.gov.au/about_nrmmc.htm
The Vertebrate Pests Committee comprises one member from each Australian State, Territory and New Zeala

the CSIRO; Bureau of Rural Sciences, the Departntemticbnment and Heritage, and Biosecurity Australia. It does not
have its own funded secretariat, but instead relies on a recently initiated revohasg®tseretariat according to which
State on a rotating thrgearly basis holds the Chaimdmitors research, but is not funded to conduct research.

69

The Standing Committee comprises the departmental heads/chief executive officers of the relevant

Commonwealth/State/Territory and New Zealand government agencies responsible for natiegolspissues.
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The 6Australian Pest Ani mal Strategyo
In 2007 the Vertebrate Pests @omt t ee publ i shed its OAust: I

nati onal strategy for the management of
observations may be made about this document. First, humaneness in the treatment of |
animals has axy low priority. At best, Key Principle no. 10 notes that:

OWhere there is a choice of met hods,
community perception, feasibility and

Second, in an earlier form, the Committeet led o0t he most useful

me t h8 dTeey comprised the usual inhumane short term methods, save and except f

ofertility controldé and one other method,
0.

changes in land use including agricultural practices (emy amphgnth¢pditierent
crops) .o

This last method is entirely sensible. But fertility control was not discussed, and when 1

guestion of research was referred to, it was more almdireation than leadership.

Third, commercial harvesting of feraimals was sanctioned. As with commercial harvesting
of kangaroos, this is contrary to proper population management and points up how the dol

prevails over animal welfare.

Suffice to say, commercial enterprises are keen to ensure their rethlece @nse a species
is reduced in density in an area, it becomes more expensive to capture or kill further anirn

Again, this will mean animals are left to regenerate the completed population in that area.

Recent federal parliamentary committee repts
There have been two recent federal parliamentary committee reports on feral animals:

Senate Environment, Communications, Information Technology and the Arts Referenc

70

g ror
"biological or fer
agricultural praci ces (

0’ Killin 0] emo
til

-<

al (e. g. baiting, shooting, tra
ty control; " habitat manngpul at
e.g. timing of Il ambing or planting d

c

—h



59.

60.

156

Commi ttee Report ent adthelingadive 8pEaiesachil recpuplislaéd k  t
in December 2004, and the House of Representatives Standing Committee on Agricultt
Fi sheries and Forestry Report published i

approach t & Botkregortsaecomment aiahal strategy and framework.

Whilst much useful factual material may be found in each report, overall animal welfare iss

received scant attention or a low priority.

Take the Agriculture Committee Report for example. Whilst the report notedethat th
Tasmanian Government had resolved to end the use of 1080 poison on Crown land by the
of 2005, and that the federal Government had made a commitment to phase out its use on b
Government and private land in Tasmania as part of its 2004 eleatigril@ICommittee

recommended this phase out be reconsidered with a view to encouraging the contint
availability of 1080 poison: see paragraphs 6.66, and 6.85. The Committee acknowledget
symptoms of 1080 poison (sdcétmrmasssmadi €O qée
shrieking]: see paragraph 6.51). But the manner in which the Committee nonetheless conclt

that the poison should not be phased out is unsatisfactory, if not intellectually disingenuous.

The oOextremely dhfuadihg quat ed resear
In the Senate Environment Committee Report, it was'hiitatlthe CSIRO had argued that

funding for the management of invasive species is inadequate and that funds delivery
generally provided ydaryear or for 18 months at a time,ahhdid not allow for lontgerm

strategic control measures to be planned.

At paragraph 5.123 the Report noted that Commonwealth funding for research is deliver
through funded research institutions such as CSIRO, but that these researchsingétation
increasingly being required to seeknwestment from external investment to match core

funding. More problematically, the Committee notes that it had heard that over the past dec;

71
72
73

Seehttp://www.aph.gov.au/Senate/committee/ecita_ctte/invasipecies/report/report.pdf
Seehnttp://www.aph.gov.au/house/committee/primind/pestanimals/report/fullreport.pdf
at paragraph 5.119 (at page 140).



http://www.aph.gov.au/Senate/committee/ecita_ctte/invasive_species/report/report.pdf
http://www.aph.gov.au/house/committee/primind/pestanimals/report/fullreport.pdf
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funding to research institutions had been steadily decredsias @&xtremely inadequate.

At paragraph 5.124 it was noted that a number of witnesses argued that short funding cy
disallowed the development of new research projects. The Committee noted (at para 8.57)
it had heard that it can take more th@iyears for a biological control method to be developed

from inception to implementation, and said:

0 L aerng commitment to funding is essential especially for programs that are seekin:
biological control responses to invasiveapgediesngGdnr to plan and implement such
a research activity is the need for a

However, despite a report of 226 pages plus appendices, no mention was made of ani
wel fare. Nevert hel d@onsabouttldngerm Godmngnfort biolegecd s
controls is to be commended. In particular, whilst research institutions are required-to seek
investment from external investors to match core funding, what private investor will b
prepared to wait some 10 20 years for a product to be sufficiently developed to be

introduced to the market, given the present low rate of funding by government?

The CSIRO is no longer the primary research institution on pest animal research. It is ni
Oout sour c eiddooutthy a federal bodyr called the Invasive Animals Cooperative
Research Centte. According to its website, its Ot
fertility control and the Centreds 2011
control and animal welfare are part of their topic. The key question of course is whether thi:
or can be a priority, having regard to the bleak prospect of funding. If it is true that the annt
cost of the economic, environmental, and social irapadt major introduced invertebrate
feral animals is some $700 milfiol is difficult to see how lotgrm funding cannot be

justified.

As to the Invasive Animals Cooperative Research Centre, its website homepage states tha

74
75
76

at paragraph 8.57.
Seavww.invasiveanimals.com/
Seehttp://www.aph.gov.au/house/committee/primind/pestanini@port/fullreport.pdf.



http://www.invasiveanimals.com/
http://www.aph.gov.au/house/committee/primind/pestanimals/report/fullreport.pdf
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Centre fonznuasgememt 0strategi eso. No ment.i
The latest annual report published to the website, th® 20081al report, summarises a series

of projects or management strategiaeb. pi ¢s
for exampl e, O0bi ol ogi cal control s®& are me
are to register and commercialise a 1080 feré ®dt| GOUT 0 , released

notes that a mor e -GQUNEadn ei dleeutehdalp mMeanit thas a 6THh G
distinatommerdiatus, aimed at enhancing feral pgicobtmlr publ i ¢ and pr

[emphasis added]

The feder al Department of Agricultureds w

0é t he natedokicarst forgethal paiting of foxes. Continual efforts should be r
€ to promot e i lrderraegistration aadgmance byahe eommunity e

at large 6

Further, the website notes that:

0 P amiaopropiophenone (PARIP3 tppe the most highly promising alternative toxin tc
1080 which is currently being research

Conclusion

In conclusion, enough research and studied assessment exists to show that, when wei
against the historic failings of shertm inhumaneneasures, fertility control offers real hope
as a longerm measure. In view of the scale of suffering, it can be argued that a mor
imperative exists to pursue it. It cannot be pretended that fertility control or, for that matte
longer term control athods, hold the only answer. That said, humane methods should b
developed which are carried out under the direct supervision of a relevant governme
authority, and where possible within a -teng scientifically sound population control
program.

It is also long overdue to question on general public policy grounds the ongoing conduct
farming in marginal, arid or seand areas of Australia where good years are unusual anc
odrought 6 conditions are the mobseanfurthes, fioc h

exampl e, the article 6Cash to cut7 Oatobdr r u
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2007 (6l nquirerd®o section, p.23):

http://www.theaustralianews.com.au/story/0,25197,2253822737,00.html| Indeed, as it

i's, whether by reason of <climate change
land in recent times has been characterised by conditions of drought. It is of cogitbe duri
dry periods that feral animals can attain what is described as pest status by competing

livestock for feed and water.

At a minimum, fertility control research points up how more sophisticated attempts can al
should be made to improve drgatment of these animals, and how this can be done whilst
recognising the needs of our natural environment. If this much only were to be acknowledg
those responsible would cease to reach for what is cheap and what is quick, and then per
begin taturn away from the inhumanity and the chaos which is presently left in their wake. F
the presentstrategic failures and moral indifference remain the sad indictments of those wt
act in reliance oexemptios of feral animals from thgrotective or prper reach of animal

protection statutes, and the sanction in draft national model codes of practice and SOPs

control methods of stark inhumanity and poor welfare before death


http://www.theaustralian.news.com.au/story/0,25197,22538227-28737,00.html
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7 Animals in Research

Introduction

1. As noted by Dr Paula Gerber in her ¢theapr on 06Scientific Expe

0 ANni mal Law in Australasia: a new dialogu

0The use of animals for scientific
development of treatments fandlisegeses that afflict humans. Indeed, medical
research involving animals has been credited with breakthroughs in the treatm
diabetes, leukaemia and heart transplants and the development of vaccination:
cholera and anthrax. o

Peter Singerinhs semi nal wor k™el)Aanpi9sait: Li ber at i

ONo doubt there have been some adva
attained as easily without using animals. Examples of important discoveries of
mentioned by those defendiagkapireal i ment ati on go back
work on the circulation of bl ood.

and its role in diabetes; the recognition of poliomyelitis as a virus and the deve
of a vaccine for it; severatidsbave served to make open heart surgery and
coronary artery bypass graft surgery possible; and the understanding of our im
system and ways to overcome reject.i

2. The unanswered question is whether less useful mediceh neseitd have resulted if, from
the beginning, only neanimal alternatives to their use had been available. Professor Sing

observed (at p.92):
0Some discoveries would probably ha
many false leads wealldatlhave been pursued, and it is possible that medicine
would have developed in a very different and more efficacious direction, emph:
heal thy | iving rather than cure. 6
More animals are used in research in Australia for agriculturabammmedcal ends
than in biomedical research. Dr Gerber (at p.233), noted that the most recent statistic

available in Australia are for2005,cad i ndi cat e t hat 5.3 mi

research that year. o
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Today, despite thed rienf eAwesntcrea Itioa 00sR e(pd daec e
of animals in research, | i t t | eanimaf methodyof e n
experi mentation. 0 I n this respect, Austr

herethat the solution lies to ceasing the employment of many hundreds of millions of anime

annually in scientific procedures and testing around the world.

The 3RO0Os

Australiads Code of Practice is supposed
o Reductiomsng the minimum number of animals;

o Refinementinimising pain, suffering and distress inflicted on animals; and

o Replacemeviterever possible, using ammmal methods of experimentation.

The 3Rs were first suggest efdHumane Expgerimentai n
Techniquesd®d by Russell, a zoologi st, and
Universities Federation for Animal Welfare. Refinemeist the focus of compliance by
researchers with the Australian Code, known &o#hef Practice for the Care and Use of Anim

for Scientific Purpddeslast edition was published in 2004.

The Australian Code extends to all livelmanan vertebrates and higher order invertebrates.
However, the Victorian Act does not apply terntebrates except for live crustaceans. And a
live adult decapod crustacean, that is, a lobster, crab or crayfish, is exempted from the defin
of doanimal é in s. 3(3) of the Victorian A
procedures togfeer with any fish or amphibian or reptile, bird or mammal below the normal

mid-point of gestation or incubation.

The National Health and Medical Research Council produced the Australian Code and is
principal funding body for biomedical research itralias Animal experimentation is a high

proportion of NRMREfunded research.
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The legal regime

The Australian Code is sanctioned, like other codes, by state and territory animal protect
statutes. For the Victorian legislative regime, see in gaRal3 of th@revention of Cruelty to
AnimalsA@ 986, and the broad definition of 06s
42(2)(d) of the Act provides that regulations may be made which apply, adopt or incorpor:
the provisions of intealia any code, which is what Victoria has done in respect of the
Australian Code under iRrevention of Cruelty to Animals RegdC&iong\ccordingly,
prescribed conditions for scientific procedures licences require that all scientific procedures

carried out in accordance with the Code: regulation 92(2).

Also, Part 3 of the Victorian Act requires research institutions to be licensed. In order to sec
a licence, an institution must nominate an Animal Ethics Committee to perform function
underthe licence in accordance with the Code: regulation 92(3). No scientific procedure
commence until the Animal Ethics Committee has granted its approval: regulatidin®2(8)
licence holder must ensure that an Animal Ethics Committee acts in aseatahe Code

in relation to any animal scientific procedure: regulation 92(9). Any person carrying ou
scientific procedure under the licence must do so in accordance with the approval given by

Animal Ethics Committee: regulation 92(14).

Importantly, regulation 92(20) provides that where death is a deliberate measure in the scier
procedure and where there will be no intervention to kill the animal humanely before dec

occurs in the procedure, the procedure may not be carried out unless:

(@) its objective cannot be achieved by any other scientific means; and

(b)  the procedure is approved by the Minister; and

(c) the procedure is related to:

. potentialijesaving treatment for animals or human beings; or
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o researcim connection gaticer in animals buman beings; or

o development and assessment of the humaneness of lethal vertebrate test con
agents; or

o investigatimnenvironmental contaminants.

This regulation would thus apply to the LD50 test.

11. New South Wales is the only State with a sepatate , sheéAnimal Research1®&5. Animal
researchers or suppliers of animals for research are required to be authorised under the Act

the conduct of such research and supply is regulated under the Act.

In Queensland, the requirements for theofiaeimals for scientific purposes are
similar to those in Victoria, namely, registration with the Department of Primary
Industries, approval of research projects in advance by an Animal Ethics Committee,

compliance with the Australian Code, and anmpaatse

The Draize and LD50 tests

12.  Whilst the LD50 test and the Draize eye irritancy test are circumscribed in NSW, they are |
prohibited. Under regulation 26 (4)(b) of the N®Wnal Research Act Reg@iationthe
Draize test is prohibited u n | éestds tat be earried out for the sole purpose of establis

prophylactic or therapeutic materials or substances ordinarily intended for use by applicati

irritants to the eye. o

Section 92 of the Queenslammal Care andtBction A2001 prohibits the Draize

t est wi thout the Chi ef Executiveds wri

Regul ati on 14 Animal Welfard Regulatiorspgilihits the aise of

the Draize test on rabbits [and thus not on all animals] unless:

. the asses@ant relates to research that haptitentiéd benefit human or animal health; and
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o the objectives of the assessment cannot practicably be achieved by means that will caus

pain to animals.

The Draize test using rabbits was banned in Victoria26ooneso years ago. In the
last few years the ban was extended to all animals. Regulatidhré2¢b@ipn of Cruelty
to Animals Regula2008 provides:

OA person must not carry out a scie

of angnimal to determine irritancy of a chemical or biological agent unless the
procedure is carried out under term

The Draize test usually involves the restraint of a rabbit in a holding device so that
different household or industrial progusuch as a bleach or a shampoo) may be
placed in one eye of each rabbit. The eye is then held closed. Reactions are then
observed, such as swollen eyelids, ulceration, bleeding, perforation and blindness. A
rabbits do not have tear ducts, they daffush the substance from their eye. Eye

irritancy is therefore compounded. Studies can endure for three weeks.

13. A toxicity tegenerally means a scientific procedure in which a substance is administered to
animal for the purpose of determining ¢bacentration or dose of the substance which will

achieve a predetermined toxic effect.

A lethality testa scientific procedure in which any material substance is administered t
animals for the purpose of determining whether any animals will dienoaimg

animals will die.

Death as an end podsfined in the Australian Code as a scientific procedure where the
death of the animal is a deliberate measure in the procedure and there will be no
intervention to kill the animal humanely before deatir®in the course of the

procedure.

14. The LD50 test is an acute toxicity test. LD stands for lethal dose. The animal is giver
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odosage of the test chemical n e c PcGeoage yawt o
Reviewl61, 657). Mostf the LD50 tests use rats or mice. The chemical is placed on the
ani mals shaved skin, then covered with an
abdominal pain, muscle cramps, convulsions, vomiting, diarrhoea, gastrointestinal ulc
bh eeding and | oss of ki dney functioning

Animals that survive the LD50 test are in any event immediately killed and their tissu

examined pathologically.

In NSW, under regulation 26(4)(a) ofAhanal Reearch Act Regula@af LD50 tests for the
purpose of product testing are prohibitec
on a recommendation or concurrence by the Animal Research Review Panel, to the carrying

of the test forthatpup o s e 6 .

Section 56A of the NSW Act defines lethality testing and specifies requirements for
approval by the relevant Animal Care and Ethics Committee, record keeping and

reporting.

In Queensland, s.92 of tAeimal Care and ProtectidO@ttprohibg the classical LD50 test,

or a similar t est , without the Chief Exec

Sout h AAngmalWelfaie Reguationd2o@gulation 14rohibits exposing an animal
to any substance for the purpose of assessing its toxicity agaiedetermined level of
mortality, unless the two tests set out above (in paragraph 12) also for the Draize test

satisfied.

In Victoria, Ministerial approval is required for lethality as an end point: see regulation 92(Z
referred to in paragph 10 above. Prior to amendments to the regulations in recent years s
that the wuse of biological agents and no
regul ati on, according to VictoriadsimalBur e

(out of 289,000 used in scientific procedures in total) were used in death as end point test
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2003".

Animal Ethics Committees

19. The Code provides for the establishment of an animal ethics committee within a resea
institution (see s.2 ofthe Cade) The primary responsibilidt
behalf of institutions, that all care and use of animals is conducted in compliance with t
Code. ¢ The role of the AEC is to ensure
the welfae of those animals and incorporates the principles of Replacement, Reduction a
Refinementd (see s.2.2). An AEC must c
comprises more than four persons. One |
commtment to, and established experience in, furthering the welfare of animals, who is r
empl oyed by or otherwise associated with
0é is both independent of the i n¢he use aft i o
animals in scientific or teaching activit
an AEC decision.

The test for use of animals: the Codeds d

20. The information required for a proposal to an AEC about thpmsed wuse of
mu s t be sufficientdé to | predictedientifictohegucational s e
val ue of the proposal agai nst the potent
added] (see ss.1.2 and 2.2.15). Sudbreuweris, to say the least, broad. And there may be a
gul f bet ween the O6predictedd value on t he
infamous saga of the Imutran xenotransplantation experiments in the UK, the UK RSPCA ir
reportdescribd | mutrands predi ct edptviarhiuset iacs6 .0 e X t

Further, how is such oweighingd to be
community is to view anirdadsed experimentation as necessary and justified, the

77 Regulatory Impact StatemeRtrevention of Cruelty to Animals (Amendment) Regulations 2005.
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predicted scientific ke can be expected to be weighed more heavily in the ordinary
cour se. The mere fact that the approa
harm suggests that the interests of animals will not be weighed on a par with the
interests of humans. Fexample, in planning a project, s.3.2.1 requires the AEC,
investigators and teachers to consider a number of questions during the planning stag

of a project. The first one is expressed in these terms:

0Do the potent i alncerseahoetfthe impactoruaninva i g h
wel fare?d] [emphasis added

The word opotential 6 i n desended itisnoy ben
even circumscribed by a phrase such as
C 0 n c er nasti@ concept. Amere sHould be no discrepancy in the tests adopted:

see for example the test identified as adopted in ss. 1.2 and 2.2.15

In the contemporaneous UK RSPCA report on the Imutran xenotransplantation

experiments, it was noted (at p.12) asafsil

oln our view, spokespersons for sci
potential benefits of their research than they are to acknowledge the potential,
case very real, harms to the ani mal

Or again (at p.2the report noted in respect of the cost, harms and benefits test:

oJudgments in this respect wil/ al w
di sparate O6unitsd that cannot be ob
different peoplenaitle different judgements depending on their own individual

interpretation and assessment of the costs and benefits, and on their own inter
mor al perspectivesé [statutory auth
the interests ofcecind induatigbrotecting animals from unnecessary suffering

in experiments. This is difficult when the interests of science and industry will :

conflict with those of the individu

the judgnemade by either or both authorities in this case were proper and fair,

that i1t is not clear how either ter
Even in the case of O0Toxicological ssdnddi €
pain:

Ol nvestigators must not allow the p

unless no othepeind ifeasibénd thgoalsf the project are the prevention,
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alleviation or cure otlar&i&gening disease or situatiorsin hmmana ni mal s .
(see s.3.3.48) (emphasis added)

A painful, distressing or lingering death then is sanctioned by the Code on a ground o

what 1 s O0feasibled, a concept of i1ndet
Further, this is not weighed againse ven t he 61 i kely benef.
but i1 nstead weighed against i tbasedtigepg al s
may be.

A further example arises in the case o0

provides that inctcement of modified animal behaviour may need to be some form of
biological stress. Having noted that painful or noxious stimuli should be avoided, the

Code then provides:

ol f their use is necessary., edthhe | ev

OMi ni mi sed6 as employed here is no mor

event should such procedures be thought necessary, let alone be permitted?

One final brief example arises from ORes

Section 3.78 provides, inter alia, that:

ol f unanaesthetised ani mals are to
i nvestigators must: é

(i) ensure that the animals are exposadrtortiaén necessary for the
pur pose o[emphakisgdded]r ocedure. o6

Similar comments may be made here: 0 mi

than a relative sense.

The UK Animals (Scientific Procedures) Act 1986

Under t AnenaldJ(Baestific Procedur&8B8@cprovision is not only made for local
ethical reiew, but also for statutory controls imposed by the central government. In
determining whether to grant a licence for an experimental project, the Secretary of State

Home Offi ce) 0é shall wei gh the | instthey a
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benefitdikeyt o accruedé (emphasis added) . The U
both systems operating in tandem. Furt he

the Australian Code only stipulates epend e d 0 pemdfis.nt i al 6 b

Two practical strategies to bring about 0

The public debate on the use of animals in experiments has canvassed different means by v
their use may be regulated in a better manner to reduce the number employed. However, t

aretwo practical strategies available to engendanimal use methods, namely:

the topping up of the annual research budget by a sum equal to say 20 or 25% thereof to f
the expeditedievelopment of alternativi@scluding existing alternativesjhe e of animals

in experiments; and

the gradual prohibition of different species of animals from use in experiments: for example,

the UK, horses, cats and dogs may not be used in scientific procedures.

The UK had no qualms banning their use despite bstevevw.animalresearch.info

which is devoted to justifying the use of animals in scientific procedures and testing,
stating:
0é animals can act as model ss for th
suffer from cancer, diabetes, cataracts, ulcers, bleeding disorders such as hae
which makes them natural candidates for research into these disorders. Cats :
from some of the same visual impairments as humans. Upon such models we

hav disease affects the body, how the immune system responds, who will be a
and more. o

The recent European ban on the use of great apes

Further, on 8 September 2010 Europe banned the use of great apes such as chimpan:
gorillas, bonobos, and oratens in animal testing as part of drastically tighter rules to scale
back the number of animals used in scientific research. However, ouistitis and macaques
not banned from use because it was thought it could hamper research into neurodegener:

il l nesses such as Al zhei mer 0s: thus their-r


http://www.animalresearch.info/
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achieved without using the species. Members of a 27 nation bloc have two years to con
with the new rules and need ethbdds aeaitable) thigis t |

used instead®f animal testing.

The NHMRC Policy rationale for the use of primates

In Australia, the National Health and Medical Research Council published in 2003 its Policy
the Care and Use of Nétuman Primates for Soidic Purposes. This is supposed to be read

in conjunction with the Australian Code: the Code and the Policy are also posted to the webs
Suffice to say, i n its Pol i cyd shuanprimatesd u c
can provide uniquand invaluable models for medical research purposes due to their clos

evolutionary relationship to humans. 0 I

(p.52):

OEither the ani mal i's not | ieke wus,
experiment; or else the animal is like us, in which case we ought not to performn
animal an experiment which would be considered outrageous if performed on «
us. o

The nonhuman primates are thought to share 99% of our DNA.
The futility of so many experiments
In chapter 2 of Animal Liberatiodd) entitl ed o0Tools for re
Professor Singer catalogues by way of illustrative examples a range of different experiments
which point up the sheer futility of millions upoliionis of experiments over the years with
appalling welfare consequences for the animals concerned. He opens the chapter describin
series of animal experiments carried out
whether chimpanzeeswould¢contue t o 6fl ydéd a simul ated pl
radiation. 0 A sanitised version of these
1 9 8Fr/r, o j 6 leetplot ¥obthis film may have been fiction, but as Professor Singer notes, th

experiments were not. The seven phases of training the monkey to fly a platform, which coul

be made to pitch and roll like an aeroplane, may be gathered from-pagdd2&fessor

78

The report is posted to the Barristers Animal Welfare Panel weksitieawp.org.au


http://www.bawp.org.au/
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Singerds wor k. I n short, in stcktheeturnth® i nd
platform to a horizontal position the monkeys were given electric shocks 100 times per day.

They were shocked until they made the appropriate response. The training regime took sev
weeks. As Professor Singer notes (atp.27)thei ni ng i nvol ved o0t hot

but was only preliminary to the real experiment.

Once they were keeping the platform horizontal for most of the time, they were then
exposed to lethal or sidthal doses of radiation or to chemical weaggents to see

A ~

how | ong they could continue to o6fly?®o

One report is taken which was published by the United States Air Force School of Aerosp:
Medicine in October 198vafterProect Kk ad been rel eased. The r
Equilibrium Performance Following Soman Exposure: Effects of Repeated Daily Exposures
Low Soman Dosesd. As Professor Singer nog
the chemical warfare agents that caused terrible agony to troopsrgt Werki War. The
monkeys had been operating the platform
had received various drugs and low doses of Soman before, but not within the previous
weeks (p.27). Professor Singer then notes:
0 T he wtrgagdated theedoses of Soman that would be sufficient to reduce
monkeyso6 ability to operate the pl a
monkeys would have been receiving electric shocks because of their inability t
platbrm level. Although the report is mostly concerned with the effect of the ne
poisoning on the performance level of the monkeys, it does give some insight i
effects of chemical weapons:
0The subject was collwrngé¢he el y i nca
last exposure, displaying neurological symptoms including gross
i ncoordination, weakness and int
persisted for several days, during which the animal remained unable
to perform PEP task. 66
As Professor Singer notgs2@), Dr Donald Barnes was for several years the principal

investigator in the US Air Force School of Aerospace Medicine and in charge of the

experiments. Dr Barnes estimated that he irradiated up to 1,000 trained monkeys during
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years in this pogn. Ultimately, Barnes resigned to become an ardent campaigner agair
animal experimentation. However, experiments using the Primate Equilibrium Platform ha

continued (p.28).

The NHMRCO6s deficient protection of pri ma
In Australia, noimuman primates for use in experiments are sourced from National Breeding
Colonies for macaques, marmosets and baboons. These NBCs, according to the NHM
Policy dhe Care and Use oHuioman Primates for Scientific:Purposes

0é will not ghathave lbeenluged farsaeatifictpurgoses. nma |
most cases, euthanasia wil/ be the

Accordingly, the ergbint for norhuman primates used for scientific purposes will be
mostly death. The NHMRC st abetshesnei Ns
Breeding Colonies. Yet the question is not addressed about providing for the
retirement of such primates so that death as gpoericcan be avoided. It is plainly
thought that scientists are free of any responsibility in this rd$peottirement of
primates should be provided for in any allocation of grant funds, alternatively, the

federal government should intervene to provide for their retirement.

As to the test for use of dnu man pr i mat es , potentideneitsnef tha s t
scientific knowledge gainedd must oOoout wei
the same ultimate test applies to-maman primates as it does to any other animal under the
Australian Code, despite the creation of a separate NIRRIRE in respect of ndruman

primates. Question 1 of Appendix 2 to the NHMRC Policy provides, for example, in the
OAEC checklist for as sheusnsainn gp rp rnoapt cessadl st hiel

that under the Australian Code, namely:

0 | s EC borvinded that the potential benefits or the scientific knowledge gait

out weigh the potenti al harm to the



32.

33.

34.

173

I n the case of great apes, the Ani mal We |
proposal so6 for t hencommerxe THiseahHeroanlg goéshoenotification, e
rather than the proposal ds further scrut.i

great apes could not be plainer.

The 6l eakingd of confidential information in t
Australianl e g a | principles on the O6public inte
copyright are examined in detail i n Chapt

Litigation. 0

Nevertheless, it is appropriate to look at the treatrhanotxdiuman primates in practice in an

i nfamous set of procedures in the United
pointed up how an animal 6s welfare can |
scientific procedures like that in placthe UK. By reason of leaked documents the Imutran
experiments came to public notice and, ultimately, before the High Court of England ar

Wales.

A few principles
A person may, for example, come into possession of information which expedesiaity,
but which that person knows to be confidential. Briefly, in Australia, ordinarily, such a pers
would be under a duty at law not to publigPritice Albert v Stréh@#9) 1 Mac&G 25; 41 ER
1171;Duchess of Argyll v Duke of[Aegyl] @ 302;Attorneeneral v Guardian Newspapers Ltc
(No 2)[1990] 1 AC 109 at 260, 268; or for example in Ausfab&ralian Broadcasting
Corporation v Lenah Game Meats(Bop2)td 85 ALR 1, 10. Typically, the person seeking to
protect confidentiahformation will apply for an interlocutory injunction on the grounds of

breach of confidence and/or say breach of copyright.

Public interest publication

I n the United Kingdom a O6public interest
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such a deice is unavailable in South Australia and Victoria. It remains to be resolved at

Commonwealth level. This defence is examined in chapter 2.

Lenah Game Meats

Leaving to one side then the question of

interest by the High Court ié\ustralian Broadcasting Corporation v Lenah Game Meats F
(2002) 185 ALR 1. Lenah Game Meats sought an interlocutory injunction restraining t
Australian Broadcasting Corporation from broadcasting a film of thesppoce8 s s | a
operations at a Obrush tail possum pr oces
unlawfully by reason of trespass, and was given to the ABC to broadcast. The unchallen

evidence was that broadcasting the film would caaiseidl harm to the processor.

In brief summary, the course of argument before the High Court invoked principles of
unconscionablility, the implied freedom of political communication, rights of property, and an
emergent tort of invasion of privacy. Thegey argument was quickly dismissed because it is
not available to a corporation: see paragraph [132] of the joint judgment of Gummow and
Hayne JJ, for example. The question of what may constitute filming of private activity, on the
one hand, and whatmecessarily public, on the other, was canvassed at some length. Gleesc
CJ at paragraph [42] observed:
oThere is no bright I ine which can be
activity is not private simply because it is nat.dttreoespudt] suffice to make an act
private that, because it occurs on private property, it has such measure of protection f
public gaze as the characteristics of the property, the nature of the activity, the locality
dispositionofgheoperty owner combine to afford
observation of information or conduct would be highly offensive to a reasonable persc

ordinary sensibilities is |emphasany circ
added]

The UK test for private v public activity

In the United Kingdom by contrast, the House of LordSampbell v MGN Limif2@04]

UKHL 22 adopted the perhaps more useful test:
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OEssent.i

ally the t ouch siscoseefactsthe gersonwnat e
guestion had

a reasonabl e expectation

Returning toLenah Game Megats[25] of his judgment, Gleeson CJ noted that it was not
suggested that the operations that were filmed were secret, or that requirements

confidentiality were imposed upon people who might see the operations.

And it was not contended that the ABC had contravened, or threatened to contravene &

statute, unlike the people from whom the ABC received the video.

The filmed activity was not priate

At [39] of his judgment, Gleeson CJ observed that if the activities filmed were private, then
law of breach of confidence was adequate to cover the case. Notwithstanding that,

paragraph [43] Gleeson CJ concluded:

6 The pr obl eisthaftioeractititiesesecretty shzarvedaadifitlmed were not
relevantly privateéOf course, the prenm
proprietorial senseéNor does an act be
prefar hat it were unobservedélt may mean
trespasser; but that does not mean t ha

Accordingly, the Court examined the principal contention of the respansgoking
unconscionability. In this respect, it was incumbent upon the respondent to explain why t

ABC was bound in conscience not to publish.

The publication was not unconscientious
Given that Gleeson CJ found that there was no breach of tHectaMidence, he observed at
[55] that:

0é the circumstance that the informat.i

make it unconscientious of a person into whose hands that information later comes to
it. Theonsequences of such a proposition are too large
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The Imutran case

Thelmutrarrase arose initially from proceedings taken by a biotechnology company in the Hi
Court of England and Wales to injunct the publication of material taken in breach c
confidere and breach of copyright and given to an animal society which then published t
material on its website. The decision of theGhaacellor on the interlocutory application is
reported asmutran Ltd v Uncaged Campaigns Ltd d860Ah&&WHC Ch 3{11 January
2001). The case arose in this way in September 2000. Imutran Ltd, a wholly owned subsic
of a Swiss owned international pharmaceutical company, was engaged in research
xenotransplantation, that is to say, the replacement of humas withathose of animals,
usually pigs. Most of such research was being carried out at a laboratory known as Hunting
Life Sciences. As xenotransplantation necessarily involved experimental work on animal
was regulated by the Wimals (Scienffiocedures) a86. Amongst the duties imposed on
the Home Secretary by the Act was the duty, when considering an application for a proj
licence, to weigh the likely adverse effects on the animals concerned ageiresit thieely to

accruss aesult of the proposed project.

In the northern hemisphere spring of 2000, Uncaged Campaigns Ltd received a package an
CD-Rom containing copies of a large number of documents belonging to Imutran. A director
of Uncaged Campaigns Ltd was Daniel Lyotien partime student at Sheffield University

for a PhD in the subject area of the ethical and political theory implications of
xenotransplantation. Mr Lyons appreciated that the documents came from Imutran and mait
concerned its program of primaémotransplantation conducted at Huntingdon Life Sciences.
Amongstther things, he considered that the documents raised extremely serious questions
animal welfare and the adequacy of regulation of research by the Home Office. He also

appreciated thdocuments were confidential.

The Diaries of Despair

Mr Lyons wrote and published on the websi
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Primate Organ Transplantsdé comprising 157

obtained from the unkmvn source.

The Daily Express newspaper articles

On 19 September 2000 a journalist with the Daily Express faxed to Imutran three speci
questions concerning its program of xenotransplantation to which Imutran replied. A few da
later articles appeaiech t he Daily Express commenting

were based on the Diaries of Despair.

Interim Injunctions

An interim injunction was obtained on 26 September restraining UCL and Mr Lyons fror
infringing | mut r aneritssandcfronp ysing og disclosingnthe iinforsnatidno ¢
contained in nominated confidential documents. A proviso to the injunction exempted fror
the prohibition further use or disclosure of information appearing in the Daily Express article
These injunctiwere obtained on 10 October. The interlocutory injunction application came
on before the Vie€hancellor on 18 October 2000. The matter was adjourned for reasons it |

unnecessary to note.

|l mutrands reliance on breach of confidenc
In the upshot, the Home Secretary asked the Chief Inspector of the UK RSPCA to exami
compliance by Imutran with licence conditions imposed und&nithals (Scientific Procedures)

Act1986, which it did in a report to be considered shortly.

The ViceChat el | or s eventual decision was hand
argument had relied upon first, breach of confidence, and second, infringement of copyright.
Relevant to both those issues was the proper approach for the Court to adoptiimgarside
application for interim injunctions in which the right to freedom of expression guaranteed by
Article 10European Convention on HumanvRsgmigterial. This depended in turn on the

proper construction and application of s.12 of theduian Rhts Ac998.
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TheViceChancel |l ords view of the public inter
It is unnecessary here to explore the human rights argument. Suffice to say, in summary,
Vice-Chancellor found that the documents were in their nature confidential, that the defendar
knew this was so, and that the defendants knew that Imutran had not known or consented
removal of the documents. The Mafeancellor then turned to whether the defendants should
be free t o publ i sh and campai g nocuments.h I
Surprisingly, the Vigeéhancellor said:

oMany of those documents are of a spec

specialists in thebfigldot by the public ger@iadiy the proviso to the injunctions

sought thexeuld be no restriction on the ability of the defendants to communicate the

information to those specialists connected with the regulatory bodies denoted by Parli
having respdemphadssiaddedt y i n the field.

The ViceChancellor went on fand that there had been also a breach of copyright.

What is surprising about the Vi€¢dh ancel | or s reasons is the
interest as to the treatment and welfare of higher primates should be satisfied by referenc

the mateaal to appropriate regulatory bodies, and not by publication to the public generally.

Further, so far as may be gathered, it was suggested that the Home Office had class
severely intrusive procedur es a stolmutrantine a d

securing the grant of the licence.

The UK RSPCA view of public interest publication

The UK RSPCA published a report about | mt

11 of its report, the UK RSPCA said in unequivocal terms:

0 T h menedik @ommittee report stated that the acceptability of xenotransplanation dep
on the full evaluation of its costs and benefits, and it emphasised that such assessme
oone offd. We Dbesdluatienvotthigtisslany overdus. tWei n g e n
believe it imperative (as do Uncaged) that information regarding the full impact of
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xenotransplantation research to the anishalslddrecerithe public dutirexwijse
people cannot make a fully informed judgmémeypbeliegththe development of
xenotranspl ant at[emphasistaddedp e mor al ly acce

As it is in respect of the Kennedy Committee report , the Diaries of Despair note:

0The Kennedy Committee r ehphasraidthen t he e
framework, on paper rather in practice, for the Government's policy on xenotransplan
concluded thtawould be ethically unacceptable to use primates as source animals for

xenotransplantation, not least because they woubd bé exgmsedhu c h s uf f er

Further UK RSPCA report comments

The O0substantial d severity of the I mutran

There were further salient observations by the UK RSPCA in its report of some 70 pages.

to the I mutran projedt datdhleasdihfainc dtsiudrs t a
p.24) said:
OWe believe that projects involving pr
rating should be classified as such é
itisbased, should be in the public domai i

without doubte c e s s ar y [erhphasisddtled]s pr oj ect . 0
The suffering

Or again, commenting on the suffering arising from the procedures and their effects, the L
RSPCA (at p.32) commented:
0OThe procedures reported in the majori

This, by its very nature, caused pain, sufferirdgeand disimakgesia is administered.
Tissue rejection and imnmmasssigppeatment cause further suffering. It is for this reasor

that the research had to be |icensed wu
report and in comments reported elsewhere Imutran, however, seemed either unwillin
acknowledgethei mat es used suffered, or are atlt

At page 34, the UK RSPCA continued:

0é other observations made in the clin
serious very unpleasant effects listhdraptiréssnclude grinding of the teeth, whole body
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shaking, infected woundsyespind, gangrene, haemorrhaging, weakness, vomiting,
diarrhoea, abdominal and scrotal swelling and tremors.

It is a matter of extreme concern to the RSPCA skatimutavare of, or are
unprepared to acknowledge, indicators

| mutrands Oextompdaomdisnarciol pyrewercti on of be

Finally, the UK RSPCA arrived at the following conclusion as to thieetedit assessment

of the Imutran project (at p.38):

olt is now clear that | muwdtimstia &Results& 96 p
research by Imutran and others demonstrate that the expected progress towards clini
application @rtsplantation of animal organs to humans has just not been realised in th
ensuing five years. Indeed, at the beginning of 2000 Novartis, the parent company, tc
Imutran that it was necessary to demaestiateriongl of transplanted organs with

the ensuing 18 months if the research

At p.39 the UK RSPCA said that it considered:

0é that in no way the animals survive
transplant, for the transplant prodeelgmsstdered successful. Hence, we do not consids
that a significant and justifiable ben

The limited improvement in survival time

In the Diaries of Despair, Daniel Lyons noted:

o0Document s de mo n sréseaech, kendtrart hladairhproved the ageragef |
survival time of monkeys with functioning pig kidneys from two to just four weeks. Th
rate of heart xenotransplantation was even jesstardalgteaccording to the
documents. o

Imutran ultimat ely settles

Despite its success before the \dbancellor on the injunction application, ultimately Imutran
settled the proceeding with Uncaged Campaigns Ltd and Mr Lyons. According to Wikiped
the papers reveal researchers at Imutran exaggerateddabe suwork aimed at adapting pig
organs for human transplant. It is plain too that the procedures for the hundreds of high

primates used (monkeys and baboons captured from the wild) between 1994 and 2000 wer



181

say the least, doubtful, and produedppalling result for their welfdre.

English Court of Appeal dicta on the public interest

Little over a year later the English Court of AppeaMB plc (Flitcroft v MGN Lim{2@)2]
EWCA Civ 337 (11 March 2002); [2003] QB 195; [2002] 3 WLREM; 2 All ER 545;
delivered judgment on two appeals, with an entirely different flavour to that of the reasons
the ViceChancellor in thémutrarc a s e . 0A0 was a well Know
newspaper, and C was one of two women with whaom a marri ed man,
Applications for interim injunctions were made by A on the ground of breach of confidence |
the context of particular Articles of tBeropean Convention of Human IRightemary, the
guestion arose whether a persomntitled to have his privacy protected by the Court or
whether the restriction of freedom of expression which such protection involves cannot |
justiiedThe CAGs deci si o nprivacguastion shagdobe takeg to benno t |
longer good lawVhilst not expressly overruled by the House of Lor@ampbell v MGN

Limitedsupra), it is plain that the House of Lords decision at the time af emitinciates the

But it is not the privacy question which commands interest, leutth&tldicta as to public
interest publication. They must be read however in the context of UK privacy principles and

the impact of the Convention Articles.

Article 8 operated so as to extend the areas in which an action for breach of confidence can
provide protection of privacy. Article 10 operated in the opposite direction because it protect
the freedom of expression and to achieve that it was necessary to restrict the area in which

remedies were available for breaches of confidence.

55.

law in the UK?
56. The English Couxf Appeal noted:
79

The diaries remain published and appeawvatv.xenodiaries.orgThe website of Uncaged Ltd is at

www.uncaged.co.uk

80The appellant was the wallbwn fashion model, Nao@ampbell.
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0Any i nt berpfekns te bre qustified; g ithnevitably has some effect on the abil
of the press to perform its role in society. Thigriespbeqingtafrwhether a particular
publication is desirablgubtieeintereShe existence of a free press is in itself desirable
so any interference with it has to 6q juestifigdh asi s added]

This principle arises because the view is taken that it is more important in a democratic socie

that a press be frf®@m both government and judicial control.
57. Importantly, the Court noted further:

0Oéthe existence of a public interest p
injunction. Again, in the majority of situations whether the pudiiredhoenest is |
woul d be obvious. Il n the grey area ca
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8Austra| ladbs | CJ app

against Japan

The migratory habits of Southern Ocean whales

According to the S&theppard Conservation Society website:
oln May of each year, the northern
in number) and Southern Right whales make their wagcfrosoutieriood
ocean to mating and breeding grounds in-ttug walrmostiiern waters. The
5,000 km northern migration follows routes around New Zealand and up the c

Australi®d in the east to the Great Barrier Reef, and in the west to areas aroun
north of Shark Bay and Ningaloo Reef.

The whalestherure n s out h i n November to t he

It is here that the International Whaling Commission declared a Southern Ocean Sanctuar
which Japan conducts its Antarctic whaling hunt. This should not be confused with tt
Australian Wale Sanctuary declared by the federal government some time ago under t

federaEnvironment Protection and Biodiversity Cont88sation Act

The Dwarf Minke whale also migrates from the Southern Ocean Sanctuary to northern wat
proximate to the Gred&arrier Reef. According to a program screened on Channel 7 on 2€
August 2010, they were only discovered as:s
whales can be up to 8 metres in length and 5 tonnes in weight. They are distinct from
Minke whale, which also inhabits the Southern ocean. The program focused upon the unic
interaction of Dwarf Minke whales, mainly adolescent, with people in the waters off the Gre

Barrier Reef.
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The 2010 IWC meeting

The International Whaling Commission htddriost recent meeting in Agadir, Morocco in
June 2010. At this meeting, the IWC considered a proposal by the Chairs to permit limit
commercial whaling, but which would in fact sanction Iceland, Japan and Norway Kkilling 13,(
whales over a 10 year peridt would also have permitted the taking of whales in the IWC
whale sanctuary in the Southern Ocean and threatened species to be killed, according
media release of 19 June 2010 issued by I

Protecion and representative at the IWC meeting. Mr Garrett said in the media release:

OAustraliads own proposal for | WC r
plan, including an endctadol ed O6scienti ficd whal
whalng and whaling on vulnerabl e speci
The Chairsd proposal failed to secure agr

Latin American blocs together with Australia were keen for whaling in the Southern Ocean
be brought down to zero. F o iMInistev ofMPAgricuttunee |

Forestry and Fisheries, Ms Yasue Funayama said:

0 Of course if it was indeed the c.
management of the @&iaiesvasni a critical situaidothen of course Japan
would agree that it had to be brought down to zero.

However, we do have evidence that the whale stock is sustainable if it is conta
a certain level of catch, and therefore we fail to urttesdtatd Whyuight
down to zero. o6

The answer given by Japands opponents
stock is sustainable, but whether whales should be taken from the IWC declar
Southern Ocean whale sanctuary. In any event, thecemiral question is whether
Japands whaling activities are conduct
the number of whales taken should not turn on whether the population is sustainable
such, but on whether such taking of whales isssagefor purported scientific
research and, whether in fact, the whales are taken for scientific research by compari
with commercial hunting, including for the sale of whale meat for consumption both ir

Japan and elsewhere.
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Non-lethal research

5. The natb n a | newspaper, 60The Australiand repol
Australian scientists of a new +#ethal way in which to study dolphins and whales. Marine
ani mal researchers have relied ontotheaskilmer i
of an animal to get a tissue sample. The
scientists enabled scientists to gather crucial DNA information without potentially harming tt
animal, discrediting Japanese arguments that a wtsl®reekilled. Blow sampling captures

the air and the equivalent of spit expelled when the animal comes up for air.

Australia files its ICJ Application against Japan
6. Shortly before the IWC meeting in June, Australia filed its Application againshdatsan, a

whaling in the Antarctic, in the Registry of the International Court of Justice. Article 38 of th

ICJ Rules of Court provides, inter alia:

0l. When proceedings before the Court are instituted by means of an app
addressed as specifiedcie 40t paragraph 1, of the Statute, the
application shall indicate the party making it, the State against which
claim is brought, and the subject of the dispute.

2. The application shall specify as far as possible the legal grounds upor
the jusdiction of the Court is said to be based; it shall also specify the p
nature of the claim, together with a succinct statement of the facts and «
on which the claim is based. 6

7. The Application was filed on 31 May Z0Hawever, it is plain théhe proceeding before the
ICJ will take some years. For example, by an order made by the International Court of Jus
on 13 July 2010, the time limits for the filing of the written pleadings were directed to be 9 M
2011 for the oavwemoandl9 oMa rAcbhs 1Melrilodr ifaolr otfh
Article 45 of the ICJ Rules of Court provides:
0 1 . The pleadings in a case begun by means of an application shall consis

following order, of: a Memorial by the applicaMea@idpttre
respondent.

2. The Court may authorize or direct that there shall be a Reply by
applicant and a Rejoinder by the respondent if the parties are so agree
the Court decidesprio mabu at the request of one of the parties, that

81 A copy of Australiads Application may be obt ai
www.bawp.org.au. The Application is some 43 paragraphs together with an appendix.
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thesel eadi ngs are necessary.o

As to what is the content of a memorial and a connaerorial, Article 49 provides:

0 1. A Memorial shall contain a statement of the relevant facts, a stateme
law, and the submissions.

2. A Countdavlemorial shall contamd@amssion or denial of the facts stated
in the Memorial; any additional facts, if necessary; observations concert
statement of law in the Memorial; a statement of law in answer thereto
the submissions.

3. The Reply and Rejoinder, wheogged duyththe Court, shall not merely
repeat the parties' contentions, but shall be directed to bringing out the
that still divide them.

4. Every pleading shall set out the party's submissions at the relevant stag
case, distinctly fromgilmaents presented, or shall confirm the submission
previously made. 0

The December 2007 Aiddlemoire

Before turning to the Application, it is in particular pertinent to note that on 21 December 20C(
Australia and 29 other countries and the European Caomrsent an Aidglemoire to the
gover nment of Japan to inform Japan of t
second Japanese Research Pr og rMemoireééwhichns t h
reproduced as an a npliaton asesuch docuants telrechupon dyétre
applicant are required under ICJ Rules of Court to be annexed. Hwerae drew

attention o0é t o -ldthaleesearchaeachnigues tb obtaip adeqguaterdatanfor

biological, population and ma g e me n t pur poses, rendering
unnecessary.©o6 It concluded wurging Japan
and assure the immediate return of the ve
Japan responde by stating that its programods p

appropriate means of managing whaling and was in line with the relevant internatiot
conventions. Japan stated that whilst it would not change its research program, it wo
postpore its plans to hunt humpback whales whilst the IWC considered proposals fo

onormalisingdéd the taking of whal es.
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Australiads Speci al Envoy on Whale Conser

As part of its diplomatic endeavour, Australia also appointed a Special Envoy on Wh:
Conservabn whose role was to engage Japan and other significant IWC members on t
guestion of Japands scientific program.

discussions held with the government of Japan, have failed to produce any real itfpprovem

let alone change of course on the part of Japan.

The focus of the ICJ dispute
The focus of the dispute before the International Court of Justice turns on what is described

the Second Phase of Japands Whal eAnRretE,e ar
known as 0JARPA |16, i n all eged breach
Convention for the Regulation of Whaling, as well as other international obligations for tt

preservation of marine mammals and the marine environment.

Theky al l egations in Australiads Applicati
0Japands obligations under the | CRW

5. In 1982 the IWC adopted under Article V(1)(e) of the ICRW a
omoratoriumé on whaling for comn

of whales to be taken amarsgason at zero. This was brought into effect
by the addition of paragraph 10(e) to the Schedule to the ICRW wi
provides that:

0é catch | imits for the kild!l
whales from all stocks for the 1986 coastal and the
1985/1986 glagic seasons and thereafter shall be zero. This
provision will be kept under review, based upon the best
scientific adviceéo

Japan objected to paragraph 10(e) within the prescribed period
subsequently withdrew its objection. [emphasis added]

6. 01 n94 th® IWC adopted under Article V(1)(c) of the ICRW the
Southern Ocean Sanctuary. This was brought into effect by the addi
paragraph 7(b) of the Schedule to the ICRW which provides that:

oé commercial whaling, whethe
land stations, is prohibited in a region designated as the
Sout hern Ocean Sanctuary é
irrespective of the conservation status of baleen and toothed
whale stocks in this Sanctuary, as may from time to time be
determined by thelC@msni on . 0
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Japan objected to paragraph 7(b) within the prescribed period in
relation to Antarctic minke whale stocks and has not subsequently
withdrawn its objection. [emphasis added]

7. Under the Schedule to the ICRW, Japan is therefore obliged:

(@) by paragrapf(d), to refrain from killing all whale stocks for
commercial purposes; and

(b) by paragraph 7(b), to refrain from commercial whaling in tr
Southern Ocean Sanctuary for all whale stocks other than mir
whale stocks.

8. In accordance with Article 26 of theCdievention on the Law of
Treaties and with customary international law, Japan is obliged to pe
those obligations in good faith.

Conduct of Japan

9. Following the introduction of the moratorium, Japan ostensibly ceased
for commercial purpg@sest virtually the same time Japan launched the
oJapanese Whale Research Progr an
( 0 J AP Bwhich ibpurported to justify by reference to Article VIl of
the ICRW, under which a Contracting Governmemicrabpessuts sp
to its nationals authorizing the
the purposes of scientific resea

10. JARPA | commenced in the 1987/88 season and continued until t
2004/5 season. The focus of JARPA | kiéingtrend taking of
Antarctic minke whales (Balaenoptera bonaerensis) within the Sou
Ocean Sanctuary. Approximately 6,800 Antarctic minke whales were ki
in Antarctic waters under JARPA |. This compares with a total of 84
whales killed glplday Japan for scientific research in the 31 year perio
prior to the moratorium. Weatecaught during JARPA | was taken to
Japan where it was placed on commercial sale.

11. JARPA Il commenced in the 2005/06 season-yedr &easibility
study. THallscale JARPA 1l then commenced in the 2007/08 season.
Although Japan has purported to justify JARPA Il by reference to the sf
permit provision in Article VIII of the ICRW, the scale of killing, taking an
treating carried out under this gresglproutweighs any previous practice
undertaken on the basis of scien

The reference in paragraph 8 of the Appl.i
to 0é rules of | aw amluctof States &cting out of theebelief thats
the | aw requir ed?®Thé Stautetobthe dntetnatianél £aourt of dugticed

acknowledges the existence of customary international law in Article 38(1)(b),and inde

82

The whaling program is conducted pursuant to pegraitsed by the Japanese Government to the Institute of

Cetacean Research, an organization established under Japanese law.

83

Rosenne, Practice and Methods of International Law, p.55.



189

provides that the Court gdetermining disputes submitted to it shall do so in accordance with
i nternational |l aw and apply 0€é internatio

as | aw. o6

14, Further key parts of Australiads Applicat

0 Ref us al cemt fecommepdations bfdhe AVE

17. Under Article VI of the ICRW the IWC may from time to time make
recommendations to any or all parties on any matters which relate to wi
whaling and to the objectives and purposes of the ICRW which includ
and f oremost, osafeguarding for
represented by the whale stocksbo

18. The IWC has made numerous recommendations to Japan that it not p
with JARPA 11 é

19. In 2003 the IWC called upon Japan to haltAhprdg®m, or to
revise it so that it is limited teenbrh a | research met h

20.  In 2005 the IWC:

OSTRONGLY URGE[ D] the Governn
its JARPA 1l proposal or to revise it so that any information need:
to meet the statectiobgeof the proposal is obtained using non

l et ha¥ means. 6

21.  In 2007 the IWC:

OCALL[ ED] UPON t he Gover nmen
indefinitely the lethal aspects of JARPA Il conducted within tt
Sout hern Whate Ocean Sanctuar

22.  Japan has refused tg watimany of these recommendations.

37. Moreover, having regard to the scale of the JARPA Il program, to the la
any demonstrated relevance for the conservation and management
stocks, and to the risks presented to targeted spémeA&ielAstocks,

Il program cannot be justified under Article VIII of the ICRW.

38. Further, Japan has breached and is continuing to breach, inter alia
following obligations:

(@  under the Convention on International Trade in Endangered Spe
of Wild Fauna and Fio  ( 0 &thad Frusdanyental Principles

contained in Article |1 in re
84 IWC Res 2004%: http://www.iwcoffice.org/meetings/resolutions/resaun2005.htm.
85 IWC Res 200F http://www.iwcoffice.org/meetings/resolutions/resolution2007.htm.
86 Convention on International Trade in Endangered Species of Wild Fauna and Flora, Washington, 3 March 197

993 UNTS 244.
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Annex | listed spe€ilmenh er t han in d0excep
and the conditions in Article 111(5) in relation to the proposed takir
d humpback whales under JARBAdII;

(b)  under the Convention in Biologicaf’Ohversitjigations to
ensure that activities within their jurisdiction or control do not ca
damage to the environment of other States or of areas beyond the
of nabnal jurisdiction (Article 3), to cooperate with other
Contracting Parties, whether directly or through a compet
international organization (Article 5), and to adopt measures to av
or minimize adverse impacts on biological diversity (Article 10(b))

39. These provisions are to be interpreted and applied in the light of eact
and of Japands obligations under

Remedies sought by Australia

40.  For these reasons, and reserving the right to supplement, amplify or an
presepplication, Australia requests the Court to adjudge and declare 1
Japan is in breach of its international obligations in implementing
JARPA Il program in the Southern Ocean.

41. In addition, Australia requests the Court to order that Japan:
(&) cease impentation of JARPA II;

(b)  revoke any authorisations, permits or licences allowing the acti
which are the subject of this application to be undertaken; and

(c) provide assurances and guarantees that it will not take any fur
action under the JARPA Hngr similar program until such
program has been brought into conformity with its obligations ul
i nternational l aw. 6

15. As stated earlier, it will be seen from the foregoing that Australia in its Application relies up
the Southern Ocean Sanctuary detlayethe IWC, and not the Australian Whale Sanctuary
declared by the federal Government under the fdeevabnment Protection and Biodiversi
Conservation 2@99. If Australia had sought to rely upon the federal statute, it would obviousl

have puta ri sk and in issue Australiads cl air

recognised by only five nations, including Britain and New Zealand.

The treatment of other marine animals

16. A species of endangered turtles and vulnerable dugok@s Morth Queensland are

87 Annex | i ncl utdreateneé with extinttionsvpieh are @ may be affected by trade. Trade in
specimens of these species must be subject to particularly strict regulation in order not to endanger furthemieir surviva
must only be authorized under exceptional circaroseas . 6 ( CI TES, Article |1 (1), OF
88 While all three whale species targeted by JARPA Il are listed in Annex | of CITES, Japan has entered reservat
as to minke and fin whales.

89 Convention on Biological Diversity, Rio de Jarieifone 1992, 1760 UNTS 79.
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permitted, by a gener al ex empt iArmnmal Care ard e r

Protection &€01to be hunted and killed because they are part of a traditional hunt.

Following a turtle hunt, turtles may be turnethein backs for days, or stacked on top of each
other. These practices often result in their death before the animals are due to be finally Kil
Further practices include hacking off their flippers, or slicing off their plastron (underside of tl

shell) while the animal is still alive and fully conscious.

Dugongs may be harpooned in the back, or in the head, when they surface for air. Accorc
to the Animals Australia website, dugongs can drag the boat in an endeavour to swim av
Thus it can takseveral hours for an adult male to die from this exertion. He may otherwise b
killed in one of the following ways, hamely, by drowning from his head being held under wat
suffocation from having his nostrils plugged, or by being dragged under dhéhkebbat

unt il he dies. Ani mals Australiads web:
methods are no justification for such cruelty. It can be reasonably argued that an act is ei
humane or it is not, and that it does not become lsname because it is cloaked in the

name of tradition.

There is too the traditional hunt conducted in Canada by the clubbing of baby seals. Or ag
Namibia conducts an annual kill of a seal population, which is viewed by animal welfarists

the crudést hunt in the world.

Finally, a websit@ww.fishcount.org.uttetails the suffering in the trillions of fish caught by

different methods of commercial fishing. Publicity normally attends only the reports ¢

dolphins and turtles, for example, caugtraivling nets.

The short point is that marine animals appear to inhabit a world well removed from ordina
human cognition, and as a result, receive little protection. Hopefully, if the Internation
Whaling Commission should finally secure a zerofoeshé commercial hunting of whales,

it or a body of similar constitution could embark upon the serious object of addressir
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traditional hunts and methods of commercial fishing.
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9A critical anal ysi s
against Japan in tl&J

by GianMaria Antonio Fini

Background and facts

1. Australiads decision to institute procee
Justice (61 CJd) in The Hague derives pri
interpetation of thenternational Convention for the Regulation(obWh@Rgs purpose
of the I CRW is to provide for the Oproper

the orderly devel opient of the whaling in

Under the ICRW hie state parties to the convention meet annually at the International Whalin
Commi ssion (61 WC86) whose main duty is to
Schedule to the |IGR@heddl§ The Schedujeverns the conduct of whaling throughtbet
world® and is an integral part of the Convertidamendments to th8chedukequire a three
fourths majority of those members votiand a Contracting State may not be bound by an
amendment if it objects within ninety days of its notification.

2. Over the past few decades, 8uhedubas been modified considerably by the IWC and has

90 Donald R Rothwell, Australia v. Japan: JARPA 1l Whaling Case before the International Court of Justice (2 Jul
2010) The Hague Justice Portal, 1 <http://www.haguejusticeportal.net

/eCache/DEF/11/840.html>; International Cegantion for the Regulation of Whaling, opened for signature 2
December 1946, 161 UNTS 72 (entered into force 10 Nov
91 ICRW preamble.

92 International Whaling Commission, IWC Information (4 August 2010) <http://www.iwcoffi
ce.org/coomi ssi on/ i wcmain. htm> (6l WC I nformationdo) .
93 Ibid.
94 Frans A Nelissen and Steffen van der Velde, Australia Attempts to Harpoon Japanese Whaling Program (5 Jul

2010) The Hague Justice Portal, 2 <http://www.haguejusticeportal.
net/eCache/DEF/11/843.html>

95 ICRW art 111(2).

96 ICRW art V(3).
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gradually become more conservation oriéhtéat. instance, in 1982 the IWC adopted a
moratorium on whaling for commercial purposes in accordance with Articd¢ &f(ihe
ICRW. The IWC brought the moratorium into effect by inserting paragraph 10(e) to th
Schedyiehich provides:

Notwithstanding the other provisions of paragraph 10, catch limits for the killing for comm
whales from all stackefh986 coastal and the 1985/86 pelagic seasons and ther@after shall b

Japan filed an objection to this amendment t8c¢hedukes did Norway, Peru, and the Soviet
Union® However, at the insistence of the United States, Japan subseqiheinéw \its
objection’®

3. Furthermore, in 1994, the | WC created a S
V(1)(c) of the ICRW' The SOS prohibits all commercial whaling within its limits, and is
subject to review after 10 ye&rdapan lodgeah objection within the prescribed period to the

creation of the SOS to the extent that it applies to the Antarctic minke what& stocks.

Notwithstanding the moratorium on commercial whaling, there is an excepticoaftadso

special peroniscientifivhaling under Article VIII of the ICRW. Article VIII provides that:

Notwithstanding anything contained in this Convention any Contracting Government may ¢
nationals a special permit authorizing that national to kill, takesafa fpegbaskal of scientific
research é and the killing, taking, and t
be exempt from the operation of this'€onvention.

4. Soon after the introduction of the moratorium Japarnuaced its intention to commence the
Japanese Whale Research Program under Special Permit in the Antarctic (JARPA). JA
commenced in the 1987/88 season and concluded after the 2004/5 season, and princip
focused upon taking minke whales in the Sou@wgan with an initial sample size of 300 (+

or 8 10%) per seasofi.The sample size was increased to 400 §10%) from the 1995/6

season”®
97 Rothwell, above n 1, 1.
98 Schedule to the International Convention for the Regulation of Whaling (June 2009) International Whaling

Commi ssion <http://www.iwcoffice/loedlbtemmbsshenl €ERIWS Jl
99 A W Harris, 6The Best Scientific Evidence Avail ab
Scienced6 (2005) 29 William & Mardd8lEnvironment al Law &
100 Maria Clara MafffenyeiThenl hobernhhei Beglul ation of W
of Marine and Coastal Law 287, 298.

101 The Southern Ocean Sanctuary declaration was brought into effect by inserting paragraph 7(b) to the Schedul
the ICRW.

102 Schedule to th&€RW para 7(b).

103 Schedule to the ICRW para 7(b).

104 ICRW art VIII.

105 Rothwell, above n 1, 2.

106 Ibid.
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A number of IWC Resolutions in 19861987° and during the 1990s expressed concern

about the issuing by contragtistates of special permits for scientific whaling. Moreover,

Resolutions 2002* and 2003"° called upon Japan to suspend the lethal aspects
progr am. Ot her | WC Resolutions also ra
SOS*M It should be noted that Adopted Resolutions of the IWC arebimating but are
intended to reflect the general views of the Commission on atf issue.

of its

i S ¢

5. Once the JARPA program was completed, Japan immediately announced its intention

conduct the Second Phase oflhpanese Whale Research Program under Special Permit in tr

Antarctic (O0JARPA 1103d). JARPA | lyeacfeasilbligy

NncCE

study followed by a ftdtale program that commenced in the 2007/8 season and has no fixe

end date. fle sample size during the feasibility study was 85@ (#0%) minke whales and

10 fin whale¥? Once the fulscale program commenced in 2007/8 the sample size included

850 (+ ord 10%) minke whales, 50 humpback whales, and 50 fin whales; however, at t

insistence of the United States, Japan unilaterally undertook not to take any humpback wh

under JARPA 11

6. According to the Institute of Cetacean Research, JARPA Il has the following objectives:

1) Monitoring of the Antarctic ecosysterm@2tdigaetition among whale species and developi
management objectives, 3) Elucidation of temporal and spatial changes in stock structure ¢

management procedure for the Antarctic mink& whale stocks.

In addition to lethal sampdj, JARPA 1l also includes nlethal research techniques such as
107 International Whaling Commission, Resolution-19B8ésolution on Scientific Research Programmes (18
February 2010) <http://www.iwcoffice.org/mawjs/resolutions/searchRes.htm>.
108 International Whaling Commission, Resolution-19Bésolution on Scientific Research Programmes (18
February 2010) <http://www.iwcoffice.org/meetings/resolutions/searchRes.htm>.
109 International Whaling Commissions&ation 2007: Resolution on Southern Hemisphere Minke Whales and
Special Permit Whaling (5 May 2004) <http://www.iwcoffice.

org/meetings/resolutions/resolution2001.htm>.
110 International Whaling Commission, Resolution-20B&solution on Southern Hsphere Minke Whales and
Special Permit Whaling (5 May 2004) <http://www.iwcoffice.

org/ meetings/resolutions/r8%$9lL.ution2003. htm> (6Re
111 International Whaling Commission, Resolution-19B&solution on Special Permit Catches by d&pan (
February 2010) <http://www.iwcoffice.org/meetings/resolutions/search

Res.htm>; International Whaling Commission, Resolutiom18@&olution on Whaling under Special Permit
(18 February 2010) <http://www.iwcoffice.org/meetings/resolutions/sea

rchReshtm>.
112 International Whaling Commission, Resolutions (18 February 2010) <http://www.iwcoffice

.org/ meetings/resolutions/resolutionmain. htm> (6R
113 Rothwell, above n 1, 3.
114 Ibid.
115 International Whaling Commission, Plan for the SedwmstRf the Japanese Whale Research Program under
Special Permit in the Antarctic (JARPA lIMonitoring of the Antarctic Ecosystem and Development of New
Management Objectives for Whale Resources (28ap)//www.icrwhale.org/eng/SC5701.pedf ( 6 Pl an f or J
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sighting surveys, biopsy sampling, acoustic surveys for prey species, and the collectiol
oceanographic ddfé.Since the announcement of JARPA II, the IWC has issued two

Resolutions urgintapan to suspend the lethal aspects of the pragram.

7. Australia has persistently raised it&® obj
For example, an Aideemoire to Japan from Australia and numerous other countries informec
the Government ofaJpan o f its Ostrong objection toc

strongly urged Japan to oc®ase all its sc

Australian Application

8. On 31 May 2010, Australia filed its application against Japan in the Registry ahthe ICJ

respect of Japanés whaling in the Antarct

Japands cont iscale erdgram ofrwhaling undes the Secord &Phageeof its Japa
Research Program under ISlp@&)ilfails]Peirmibr e ac
Japan wunder the I nternational Convention
international obligations for the preservation of marine mammals and tt{& marine environmer

Australia cotends that:

Japan has breached and is continuing to breach the following obligations under the ICRW
under paragraph 10(e) of the Schedule to the ICRW to observe in good faith the zero catcl
the killing of whalesdimmercial purposes; and (b) the obligation under paragraph 7(b) of the
ICRW to act in good faith to refrain from undertaking commercial whaling of humpback and
Southern Ocean Sartétuary.

9. Austral i ad srts thay, pnlaccardance with Artecle 286eof\ll@na Convention on the
Law of Treatigglenna Converiitéirand with customary international law, Japan is obliged to
perform its obligations under paragraphs 10(e) and 7(b) S¢hbdule to the IdR\@bod

faith*
116 Ibid.
117 See International Whaling Commission, Resolutiorl2&&solution on JARPA 11 (24 June 2005)
<http:// www.iwcoffice.org/ meeti ngs20058led)o;l ultn toenrsn ateismor ai

Commission, Resolution 2607Resolution on JARPA (30 October 2007)
<http://www.iwcoffice.org/meetings/resolutions/resolution2007.ht
m>,
118 Rothwell, above n 1, 3.
119 Di spute Concerning Japahnhdts WARPANKQKI PAogtaml o &S

I nstituting Proceedings, I nternational Court of Justi
120 Ibid [2].
121 Ibid [36].

122 Vienna Convention on the Law of Treaties, opened for signature 235®ay1 58 UNTS 331 (entered into
force 27 January 1980) (6Vienna Conventiond).
123 Australian Application, above n 30, [8].
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10. The Australian application claims that:

11.

12.

having regard to the scale of the JARPA Il program, to the lack of any demonstrated
conservation and management of whale stocks, and to the risks presentestdok&grieted s|
JARPA 1l program cannot be justified under Article VIII dfthe ICRW.

Australia alleges that Japan has breached its obligations uddeveéhé&on on International Trade
in Endangered Species of Wild Fauna(adddlof&En8 thgConveion on Biological Divérsity
(6CPEDG) .

Australia is seeking a declaration by the ICJ that Japan is in breach of its internatio
obligations in implementing the JARPA 1l program in the Southern ‘&daathermore,
Australia seeks orders that Jagah cease implementation of JARPA II; (b) revoke any
Scientific Permits; and (c) provide assurances and guarantees from the Government of J:
that they will not take any further actions under JARPA 1l or any similar program until suc
program has bedmought into conformity with its obligations under internation&Plaw.

Legal issues under the ICRW

Jurisdiction and admissibility
The jurisdiction of the ICJ to hear the dispute may be challenged by Japan. Japan may |
argumentsas to: (1) whether disputes concerning the interpretation and application of th
ICRW may be settled by the ICJ; (2) whether therexssting dispoggéween the two nations;
and (3) theus standf Australia.

In relation to the first contention,iter the ICRW nor itRules of Procepkoede for any
dispute settlement procedurf@®lthough state parties may air their grievances with other
contracting states within the IWC, there are no preordained procedures to be followed in t
event a dispat arises concerning the interpretation of the IERWithout any dispute
settlement procedures provided for under the ICRW, Australia may rely on the compulsc
jurisdiction of the ICJ. Both Australia and Japan have accepted the compulsory jurisdiction

the ICJ in relation to any state accepting the same obligation by virtue of making declarati

124
125

Ibid [37].
Convention for the International Trade in Endangered Species of Wild Fauna and Flora, opened for signature :

March19 3, 993 UNTS 243 (entered into force 1 July 1975)

126

Convention on Biological Diversity, opened for signature 5 June 1992, 1760 UNTS 79 (entered into force 29

December 1993) (6CBDd) .

127
128
129
130
131

Australian Application, above n 30, [38].

Ibid [40].

Ibid [41].

Nelissen and van der Velde, above n 5, 4.

Natalie KIein, 6Whales and Tuna: The Past and Fut

Georgetown International Environmental Law Review 143, 192,



198

under Article86(2) of theStatute of the International Court.3f Togicen conformity with the
partiesd Opti on'#ithe ICI nmay sktdispltes detwvaem the twannatjons
concerning the interpretation and application of the ICRW and customary international law.

13. Inrelation to the second issue, Australia needs to demonstrate thexesismgrdispogéwveen
Australia and Jap&iFur t her mor e, Owhet her there exi s
for obj ect i vVéhedkdddersa woulchsadgesbtimed isxeating dispbeween
the two nations. For example, Australia has persistently raised objections i réAdRiBA t
Il within the IWC, in an Aidenemoire to Japan, in bilateral discussions between the two state:

and through public statements by government MirtiSters.

14. As to thejus standi Australia, Japan may argue that Australia has no legal infeieegi @ n 0 ¢
whaling activiti€s’ The Draft Articles on the Responsibility of States for Internationally Wron
(Doaft Articlés) provi de some guidance on the issu

Any state other than an injured state is entitled to invoke the réspd@isitality at@rdbnce with
paragraph 2 if: (a) the obligation breached is owed to a group of States including that State,
the protection of a collective interest of the group; or (b) the obligation breachedais owec
community as a Whole.

In line with theDraft ArticleAustralia may argue it has a right to bring a claim against Japa
since Japands obligations under the | CRW

Australia, and those obligations evestablished to protect the collective interest of the
139

group!
bring a claim before the ICJ, as it would imply that no state could bring“a claim.

Furthermore, it would be surprising if a contracting state to the ICRW could nof

132 For Australia, see A J G Doer, Australian Declaration (22 March 2002) International Court of Justice
<http://www.icj-cij.org/jurisdiction/index.php?pl1=5&p2=1&p3=3&code=A

U>. For Japan, see Kenzo Oshima, Japanese Declaration (9 July 2007) International Court of Justice
<http://www.icjci j . or g/ jurisdiction/index.php?pl=5&p2=1&p3=3&
133 Optional clause declarations are voluntary declarations made under Article 36(2) of the Statute of the Internati
Court of Justice conferring jurisdiction on thetdGskttle certain types of disputes.
134 Nuclear Tests Case (Australia v France) (Judgment) [1974] ICJ RepR25n@R0Nest Africa Cases (Ethiopia
v South Africa; Liberia v South Africa) (Preliminary Objections) [1962] ICJ Rep 319, 328; Mavatestiratis P
Concessions Case (Jurisdiction) [1924] PCIJ (ser A) No 2, 7.
135 Nuclear Tests Case (Australia v France) (Judgment) [1974] ICJ Rep 253, 271.
136 Rothwell, above n 1, 3.
137 Nelissen and van der Velde, above n 5, 4.
138 Draft Articles on the Responiitly of States for Internationally Wrongful Acts, UN GAOR, 53rd sess, Supp No
10, UN Doc A/56/10 (3 August 2001), art 48(1) (o6Draft
139 Draft Articles art 48(1)(a). See also Nelissen and van der Velde, above n 5, 4.
140 Nelissen and van der Wej above n 5, 4.



199

Interpreting the ICRW
The ICRW is to be interpreted in accordance with the following provisions of

Article 31 of th&ienna Convention

1. Atreaty shall be interpreted in good faith in accordance with the ordinary meaning to be
the treaty in their context and in the light of its object and purpose.

3. There shall be taken into account, together with the context:

(@ any subsequent agreement between the parties regarding the interpretation of the treaty
(b any subsequent practice in the application of the treaty which establishes the agreement

(O any relevant rules of international law applicable in the relation§between the parties.

Article31(1) of the/ienna Convenpaooviding that a treaty be interpreted in good faith requires

giving effect to the object and purpose of the treaty. The preambular paragraphs of the ICF
indicate that the objectivmerumfl dwhel cofnvvem
ensure their O6proper and effective conser
orderly devel opmen t*Thu$, althdugh conderad abautgconservations
feature in the preamble to the ICRW, tleseerns relate to ensuring the ongoing viability of

the whaling industry by maintaining® stock

Over sixty years later, these objectives are at odds with recent developments under the IC
such as # moratorium on commercial whaling and the creation of the SOS. Thus, Austral
may argue that the ICRW should now be understood in a differefit Fighfessor Triggs is

supportive of a dynamic interpretation of the ICRW:

Like comparable constitatimational legal instruments, the Whaling Convention has provided ¢
for the creation of norms of management that would not have been anticipated at the tim
negotiated. As social values and scientific and othengimy@itjesohitavehave the practices deve

A 2006 report by an I nternational Panel (

Kl ei n, O6Whal es amnmt.h, Tunabd, above n 42, 200

15.
é
provisions;
its interpretation;
é
16.
under the Whaling Convéntion.
141 Vienna Convention art 31(1), (3).
142 ICRW preamble.
143
144 Ibid 201.
145

Gillian Triggs, ©6Japanese Scientific Whaling: An

Jourral of Environmental Law 33, 47.
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such an approach and argued that, in light of the object and purpose of the ICR#i@onser
now has primacy in its interpretafi§icurthermore, some commentators, cisitege practice
and developments in the Law of the Sea, have argued that the ICRW ought to be interprete:
having evolved into a morgrotectioniagreemerit/ However,a dynamic approach to
interpretation of the ICRW would need to be employed with restraint so as not to subvert tt

conventionds c| e"dAsPnafessodBirnieehasthotedb j ect i ves.

[The Commission] can interpret the treaty broadly terathevposssyeng., of conservation
development of stocks. Although such interpretation can be broad, it cannot be perverse, ar
objects and purposes of the convention and to the general rules of internagffal law concern

Thus a broad interpretation of the ICRW could be adopted that takes into account the evolvi
practices of the IWC, such as the moratorium on commercial whaling and the creation of t

SOS. However, such an interpretation may not alter the pesitis®f the treaty’

Is there an absolute sovereign right to issue scientific permits?

17. Japan may argue that Article VIII confers an absolute sovereign right on member  state:
issue special permits for scientific whaling and thesthoee JARPA 1l has been conducted in
accordance with Article VIII, JARPA 11 [
were to succeed, it is unlikely the ICJ would have to consider any evidence concerning
scientific value of JARPA Il. Somantoentators have supported such a construction of
Article VIII, asserting that it recognize
in their discretioft* Furthermore, it has been argued that national prerogatives in decision
regarding iearch, and the obligation to utilize any whales taken under a scientific program,
so integral to the language and structure of the ICRW that any interpretation that countenan

outlawing or limiting research is simply unacceptable.

18. The discretinary power to issue special permits is broad. The ICRW does not require th
member states obtain IWC approval prior to issuing special permits, and does not provide

guidance as to the meaningaéntific reséaiidiowever, other factors tend talicate that the

146 Laurence Boisson de Chazournes (chai &3pecial@ermit er nat
(0Scientificdé) Whaling Under International b&@@e®PafRespo
Panel Report d)

147 El don V C Greenberg, Paul S Hoff and Michael I Go
Lawd (2002) 32 California Western International Law J

148 Triggs, above n 57, 50.

149 Quoted in Greenberg, fand Goulding, above n 59, 160.
150 Triggs, above n 57, 50.

151 Greenberg, Hoff and Goulding, above n 59, 158.

152 Ibid 16@®1.

153 Triggs, above n 57, 51.
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discretion to issue scientific permits is not without'tfiirst, Article VIII of the ICRW
requires that member states O6report at or
has g 8audnd th&chedule to the IGBRWires contracting states to submit proposed
permits for prior review by the Scientific Committee and allow the Committee sufficient time |
review and comment on théthThird, there is at least an implication that member states are
required to issue ditems concerning the use or sale of whales taken under special Pérmit(s).
Fourth, all scientific information collected pursuant to any special permit(s) is to be transmitt
to a body designated by the IV voreover, Article VIII(4) emphasizes the imgomee of
scientific information for O6sound and <co

requires contracting states to Ytake all

Lastly, and perhaps most significantly, an unfettered discretiotractiognstates to issue
special permits may undermine the conservation measures agreed by the contracting stat
the ICRW. Consequently, it has been suggested that the right to issue special permits oug!
be interpreted strictff. These factors walilsuggest that the right to issue special permits
under the ICRW is not an absolute sovereign'tighthat were so, the ICJ may consider

evidence concerning the scientific value of JARPA II.

Commercial or scientific whaling

19. Thecruxof Astraliafds claim is that JARPA 11
carried out in the guise of scientific research and hence in violation of the ICRW. Thus,
finding of fact would need to be made as between competing evidence that JARPA 1l
research for acientific pur@osed evi dence that the researc
primary tr®&aty obligationd.

200 Australia may argue that the sheer number
to suspend the lethal aspexdtgs program is evidence that JARPA 11 is not truly $oreatific
purpos€l n regard to the number of whexpressed t a
concern that more than 6,800 Antarctic minke whales had been killed under the 18 years
JARPAI, compared with only 840 whales killed globally by Japan for scientific research in t

154 Ibid.

155 ICRW art VIII(1).

156 Schedule to the ICRW para 30.

157 Triggs, above n 57, 51.

158 ICRW artVII(3).

159 ICRW art VIII(4).

160 Triggs, above n 57, 50.

161 Ibid 51.

162 Ibid 53.

163 Kl ein, 6Whales and Tunad, above n 42, 201.
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31 year period prior to the moratoritifE ur t her mor e, one comment
total number of whales of various species now being taken for resedyclexgesds the
number necessary in order to gat h%®thersuf f
commentators have argued that the quantity of whales killed under JARPA Il is equivalent t
commercial harve'st.

In regard to the lethal aspeof JARPA II, the Paris Panel found that lethal research needs tc
be ©6absolutely necessary and unav®%Thdsabl e
Australia may argue that JARPA 1l is in violation of Article VIII since viable research may |
undetaken through nefethal mean$? indicating the lethal aspects of JARPA Il are not
6absolutely necessary and unavoidabl ed.

Japands use of |l ethal r%search in a numbe

Although in accordee with Article VIII(2), any whales taken under special permit may be
processed and sdl@Australia may argue that the fact that whale meat caught under JARPA |
is placed on commercial sale indicates the program is primarily a commercidlAsfivy .

the Institute of Cetacean Research (the Japanese govepumsorted institution responsible

for conducting JARPA II) derives 85% of its income from the commercial sale of whal
products taken under special petfhitn r esponse t ohatAJARPA Nl sl i a
commercial whaling in disguise, Japan could be expected to lead evidence pointing up
scientific merit of JARPA IlI, such as the amount and type of data collected, its uses, and
goals of its researthJapan may have to satisfy tioa higher threshold than simply showing

here that some scientific research is being carried out under JARPAgYs has argued

164
23.
165
166
and
167
168
169

Resolution 2005, above n 28. Note, Resolutions of the IWC are not binding in nature: see Resolutions, above I

Harris above n 10, 383.

Natalie Klein, &6Litigation over Ma
I nternati onal Environment al Lawd (
Paris Panel Regpabove n 58, 80.

Harris, above n 10, 383.

See International Whaling Commission, ResolutiorB18&solution on Whaling under Special Permit in

r
2

Sanctuaries (18 February 2010) <http://www.iwcoffice.org/meetings/resolu

Special

tions/searchRes.htm>; Inteti@nal Whaling Commission, Resolution 38%8esolution on Whaling under
Permit (18 February 2010) <http://www.iwcoffice.org/meetings/resol
utions/searchRes.htm>; Resolution 2808bove n 21. Note, Resolutions of the IWC are not bindingrie: natu

see Resolutions, above n 23.

170
171

ICRW art VIII(2).
See Hague Justice Portal, Australia institutes proceedings against Japan at ICJ over whaling dispute (1 June :

<http://www.haguejusticeportal.net/eCache/DEF/11/738. TGFu

172
Face

Zz1FTg.html>,
PeterHSand, 6Japands O6Research Whalingd in the Antar
of the Endangered Species Convention (CITES)®d (2

Environmental Law 56, 64.

173
174

Kl ei n, OVWmaldes abowmd eT n 42, 203.
Triggs, above n 57, 52.
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evidence of Japands research points wup tF
carried out by noelethal mans; requires only a small quantitative sample for reliable results

and is insignificant compared to the commercial uses of the whale meat.

In demonstrating the scientific merit of JARPA 1I, Japan may lead evidence including: |
JARPA 1l is conducted dar the auspices of the Institute for Cetacean Researckprafition
research foundation subsidized by the Government of Japan, whose staff includes biolog
and other experts trained in wildlife manageffig@) JARPA 1l involves not just lethal
samplng, but also uses nethal research methods such as sighting surveys, biopsy samplin
acoustic surveys for prey species, and the collection of oceanograph(8)dadpects of its
program may only be achieved through lethal sampling and, in anyoenNetital research
techniques are not feasiiBf¢4) JARPA Il has been conducted in close coordination with the
IWC Scientific Committé€; (5) Japan has been extremely diligent in submitting both its
proposals and research results to the Scientific i@ea)ih(6) the program has produced
many publications, many of which appear inrpemwed scientific journdisand (7) the
program has answered many valid scientific questions relevant to managemenf?concerr

These factors have led some commentédoregard JARPA |l as a legitimate scientific

enterprisé®

22. In construing the right to issue permits under Article VIII, it would be expected that regar
would be had to the object and purpose of the ICRW. As mentioned above, the ICRW h
evolved froman agreement for maintaining the ongoing viability of the whaling industry into ¢
regime promoting conservation measures. This would not have been anticipated at the tim
was negotiateff. Australia may argue that this implies that Article VIII shodilitdspreted
strictly!®> as a broader interpretation has the potential to undermine conservation measul
under the convention.
Or it may be argued that Article VIl ought to be read narrowly as it constitutes an exception

175 Ibid.

176 Greenberg, Hoff and Goulding, above n 59, 162.

177 Plan for JARPA IlI, above n 26.

178 See Greenberg, Hoff and Goulding, above n 59, 167.

179 Ibid 206.

180 Ibid.

181 Ibid.

182 Ibid.

183 See Greenbergpff and Goulding, above n 59, 168.

184 See Sam Blay and KarenBdbriat i ¢, & The interplay of internation:

efforts to protect whalesd (2006) 23 Envi rapaneseeWhaliagl an

in

the Pacific Ocean: Defi ance of Il nternati onal Wh al i

(2002) 25 Boston College International and Comparative Law Review 323.

185

Triggs, above n 57, 50.
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the general provisions in tH@RW* In this respect, it could be said too that Article VIII
should be read in conjunction with the I'®&@delines for the Review of Scientific Resé¥rch Pro
(Guidelin@§® The Guidelinesflect criteria set out in IWC Resolution 2B83 which
expressed the opinion that special permit whaling should only be permitted in exceptiol
circumstances; meet critically important research needs; satisfy criteria established by
Scientific Committee,; be c on s ioley, kenconduatedt h

using noHethal research techniques; and ensure the conservation of whales in s&hctuaries.

On the other hand, Japan may argue for a broad interpretation of Article VIII: one that permi
research to be conducted on the terms andtiomscthat it thinks fit?*

Procedural obligations for lawful scientific whaling
23. It has been argued that various procedural requirements need to be met in order to comply v
Article VIII.*** These procedural requirements stem from théhtstdhe Scientific Committee
has the ability to review and comment on proposed permits and must be accorded suffici
time in doing s&”

Whilst the Australian application does not allege breach of any such requirements by Ja
Australia may argue th#pan has breached its procedural obligations by not delaying th
commencement of JARPA 1. For the Scientific Committee did not have sufficient time t
review and comment on the new permits before its commen&émastralia may further

argue that Japdras breached Article VIII, as it did not afford the Scientific Committee an
opportunity to conduct o0t he f™lhany eentitiisi n:
unclear whether Japan has breached any procedural obligations. For it is ineteeiaguah

requirements even exist.

Southern ocean sanctuary

24. There has been some debate concerning the legality of the designation of the SOS by

186 Paris Panel Reppebove n 58, 52.

187 International Whaling Commission, Guidelines for the Review of Scientific Research Proposals (22 June 2010
<http://www.iwcoffice.org/conservation/permits.htm#guidelines>.

188 Kl ein, 6Whales and Tunad, above n 42, 203.

189 Ibid.

190 Intemational Whaling Commission, Resolution-20&&solution on Whaling under Special Permit (5 May 2004)
<http://www.iwcoffice.org/meetings/resolutions/resolution2003.

htm>,
191 Kl ein, o6Litigation over Marine Resourcesd, above
192 Paris Panel Refipabove n 58, 59. See also Triggs, above rd%7, 50
193 These requirements are provided for in the Schedule to the ICRW para 30. See also Paris Panel Report, abov

58, 6@1.
194 Kl ei n, 6Whales and Tunabd, above n 42, 205.
195 Paris Panel Report, abovesn &2.
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IWC!*® These concerns are primarily based on the grounds that there is a lack of scient
evidence justifying its designation and

pur poses & “oHoweveh im pract® With the exception of Japan, contracting states
to the ICRW have accepted the validity of the'80S.

Although commeial whaling within the SOS is prohibited under the moratorium, scientific
whaling remains available to contracting stafBlsus, if JARPA Il is deemed to be in

accordance with Article VIII, it will not be in contravention of the prohibition on commercial
whaling within the SG%.0n the other hand, if JARPA |l is characterized as commercial
whaling, then JARPA Il violates the prohibition on commercial whaling within the SOS i

respect of fin and humpback whéles.

Abuse of right

25. One commentao r has argued t hat i f Japands r
undertaken for the O6pri mary gbuse pfaighuetrine f S
becomes relevafit. The Australian application does
implementing JARPA |l constitutes @vuse of rightet its relevance to the legal issues raised
by Australia can be briefly noted.

The Paris Panel found that O[i]n internat
right either in a way whiimpedes the enjoyment by other States of their own rights or for an
end different from that for whi ch *tJhaep arnidg
conduct in implementing JARPA | and JARPA Il has led some commentators to conclude th
an argument adbuse of riggtJapan may succéédHowever, others argue that thecabied
doctrine does not even exist in internationaf®dwi t t | e gui dance exi
substantive contefif.

Legal issues under the conventionrobiological diversity

26. Australiads application also c¢claims that

196 Triggs, above n 57, 52.

197 Ibid.

198 Ibid.

199 Ibid.

200 See Triggs, above n 57, 52.

201 Japan lodged an objection to the designation of the SOS to the extent that it applies to Antarctic minke whales

therefore, Japanas ntha%Os dags notfcontnavenekthte proahibitidn ensconwniertidi whaling
within the SOS.

202
203
204
205
206

Triggs, above n 57, 37

Paris Panel Report, above n 58, 83.

Ibid 82698; Triggs, above n 57, 37.

Greenberg, Hoff and Goulding, above n 59, 177.
Triggs, above &7, 308.
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obligations under the CBD, including: Article 3, which imposes an obligation to ensure th
activities within their jurisdiction or catdo not cause damage to the environment of other

States or of areas beyond the limits of national jurisdiction; Article 5, which imposes a duty
cooperation; and Article 10(b), which imposes an obligation to adopt measures to avoid

minimize adversmpacts on biological diversfy.

Furthermore, the Paris Panel identified additional obligations under the CBD that may |
implicated by JARPA I, including: Article 6, which imposes obligations related to th
development of national strategies for thesexwation and sustainable use of biological
diversity; Article 8, which deals witksiim conservation; and Article 14, which imposes an
obligation to conduct an appropriate environmental impact assessment for projects that
likely to have significaatlverse effects on biological divetfSifjhere is little doubt that the
mass slaughter of protected whales in the Antarctic would fall under these gfovisions.

Moreover, it may be thought unlikely Japan can invoke the primacy of the ICRW provisions,
JARPA Il may cause a Oseriou®Hdawemage, oAuUs$
only recourse under the CBD would be conciliation proceedings under Article 27(4), as Ja
has not accepted any of the means of dispute settlement unde2 A&fcleConsequently, it
may be that the I CJ wildl not consider
t hat Japan has entered into a reservatio
apply to disputes which the partiesréto have agreed or shall agree to refer for final and
binding decision to &@fbitration or judici

Legal issues under CITES

Australiads application also claims that
obligatons under CITES? Whales are listed under Appendix | of CITESTherefore, in
accordance with Article I1(1), commercial trade in whales is generally pfthiloiteeler, it

must be noted that Japan has reservations with respect to the listing ofdhiinkehahes'®

Thus, Australia can only argue that the proposed taking of humpback whales under JARPA |

in contravention of Article 111 (6Regul a

Paris Panel Report, above n 589116, 117, 119.

Japanese Declaration, above n 43. See also Sand, above n 84, 59.

CITES art 11 (1); Klein, ©6Whales and Tunad6, above

27.

207 Australian Application, above n 30, [36].
208

209 Sand, above n 84, 60.

210 CBD art 22(1).

211 Sand, above n 84, 60.

212

213 Austrailan Application, above n 30, [36].
214 CITES appendix I.

215

216

CITES, Reservations Entered by Parties.
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Ap pendi xYetlJdpan. has refrained from taking haoptwhales under JARPA II.
Accordingly, Japan cannot be said to be engaging in the commercial trade of humpback wh

in contravention of Article 18

Il n any event, It may be that the 1 CJ car
CITES. Aricle XVIII(2) provides for binding third party arbitration proceedings for disputes
that cannot be resolved by negotiation. This has the effect of excluding ICJ jurisdiction

virtue of its interaction wit 362 qf th&tdiue o p
of the International Court ofdisstissed above in relation to the C8D).

In summary

28. While Japands optional clause declaratior
does not exclude ICJ jurisstici t o consi der the merits of
which has no dispute settlement clause of it$“wn.c or di ngly, the ouf

i mpending case against Japan may turn on

29. Pl ainly, the outcome of the case wild./ b
interpretation. Japands arguments suppor
interpretatioi?* The strict wording of Article VIII permits Japan to condesearch under
the terms and conditions that it thinks fit and that resolutions of the IWC are not binding i
nature?0On t he ot her hand, Australiads ar gume
interpretation of the ICRW requiring the I1CJ to takeeaccount developments in international
environmental law since the convention was adopted? #rel development of the ICRW
into a more conservation oriented agreement in a manner which does not subvert t

conventionds clear words and objects.

217 See Tim Stephens, Using CITES to Stop Japanese Whaling (21 December 2007) Sydn&jodsiversity
<http://blogs.usyd.edu.au/timstephens/2007/12/>; Sand, above n 84, 63.

218 See Stephens, above n 135 (6Japan has made reserv
significantly, not humpback specéesand Japgarswilldbeipbraadh sf itslGITESR f u |
obligations if it goes ahead and harvests humpbacksd)
219 See Sand, above n 84, 59.

220 Ibid.

221 Kl ei n, O6Whal es and Tunad, above n 42, 208.

222 Kl ein, 6Litigation over Marine Resourcesd, above

223 Ibid.
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10 Challenges of Prosecution and Enforcemen

Challenges of prosecution

A law that is unenforced stands to be a law unobserved. Examination has been made
previous chapters of why little enforcement of State animal protection statutes takes place
indeed fails to do so under the largely federal legal regime regulating the export trade in
animals. However, there are further practical challenges which exist in detection of offenc
the formulation of charges, and in prosecution. The VidRvgaantion of Cruelty to Animals Act
1986 is taken as a case example. Its enforcement provisions were reviewed and amend

2007.

POCTA inspectords power of entry
Like other inspectors designated by section 18 of the Victorian Act, RSPCA inspectors h:

restricted powers of entry conferred by the Act to enter premises to detect an offence or ren:
aid to an animal. Even though the review was supposed to enhance the power of st
inspectors, and the RSPCA was consulted by the Victorian governmentpiamtise, few

substantive enhancements have been realised.

The power of inspectors to file charges is now provided for in the new section 24ZW of tt

Act.

As to the emergency power to enter premises and seize distressed animals, the new se

24(1}b) provides:
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ol f a P OGiuspects an sepsenalildbgbtivete is on any premises (that is
not a per son0s abhwiened, distmiegsed odldesaisedctiorrmay, t h a
with any assistance that is necessary:

(@) enter the prag)

(b) if the inspector finds any animal on the premises thedsbrabbkpbetmves
is abandoned, distressed or disabled:
é

(i) immediately seize the animal, if theeaspeably belithaethe
ani mal s w demphasisdred] s

This new provision is little different from material provisions of the former section 21(1)(c
and (d). The key word in the provision i
animal welfare scenarios where the animal in question n ot be oO0abandor
di sabl edé¢. The | anguage @epbint.tWhatsabomt wizekeias i

course of conduct, if persisted with, is likely to cause pain and suffering? Section 9(1

prescribes a cruelty offencehese terms:

rromits to do an act with the
y to be caused, to an animal; oré

odoes o
I i kel

But the trigger for the ordinary powers of inspection conferred by the Act for detection of suc
awideragi ng offence do not extend to opain
should be that the inspector Osuspects or
welfare is at risk, rather than the-prali nt t hat t he distressed lor i S

di sabl ed¢6. |t would al so have the added

In these circumstances, only limited relief can be extended, principally under section 23(2
give food and water where the animals are ruminants or leaomuader section 24C to

arrange veterinary treatment, subject to where the owner or person in charge can be conta
to give them an opportunity to arrange their own veterinary practitioner to undertak

treatment: section 24C(2).

The Mini s ttoeautliosse seiauneesection 24E

As to the earlier point about a course of conduct, which if persisted with is likely to cause p

and suffering, power is conferred by section 24E upon the Minister to aséiouige of the
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animal in such circunsst&uesection (1) is expressed in these terms:

ol f t hbeliewds am reasbnabletigab@mdanimal is in such a condition, or, in
such circumstances, that theldeiméd isecome distressed othdiddimiedter may
serve noticetthate Mi ni st er i nt e n d[emphasisadded] hor i s

It is difficult to appreciate why such a power could not have been conferred on a POCT
i nspector instead of <confini ng -poimtaevherahe g g e
animal is already distressed or disabled. Plainly, by conferring the power instead on
Minister, it is intended that such seizure be exceptional and thus difficult to effect. Leavi
aside the hurdles one faces in securing a Minister to éicglprapeaking, it is only likely that

a Minister will act in a case of neglect attended by great publicity. This shows the hand

producer interest over welfare. In any event, there are any number of adverse welf

consequences for an animalwhechfil s hort of the ani mal bei
di sabl edo. Why should not just ©O6illnessdé
where the animal s wel fare is at risk, fo

Notice in writing is required to be seruader subsection 24E(2). Under section 24F:

ol f , exgrationtotidgs after the service of a notice under section 24E, the Ministel
not satisfied that action has been or is being takelikigimeodfveth¢hanimal

becoming distressed di sabl ed ét he Minister may a
and to disp¢mghasisddadlne ani mal é6

The application for a search warrant

As the Ministerds seizure powers under se
planly would fail in an urgent case. Otherwise, for seven days the condition of an anin
viewed as oOlikely to become distressed o

which in a given case the animal could suffer a lingering and pathfor dorment.

The alternative is that, by section 24G an inspéctbnly after the written approval of tt
Department Heathy apply to a magistrate for a warrant authorising him or her to seize a

animal and retain possession of the animaliseiteor t he ti me speci fi
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Il nspector believes on reasonabl e grounds

written approval of a Departmental Head (or even a delegate) may be doubted where the t
frame is urgent or shorthat said, the saving grace of s.24G is that a warrant can otherwise
applied for where the welfare of the animal is generally at risk rather than where its conditiol

teetering towards an epdint. Once again, the hand of producer interest grevalil

Specialist inspectors

A specialist inspector is a person whom the Minister by instrument in writing appoints on tl
basis that he considers the person to h
i nspector 6: see dcalctd appeciatelwhyia distindtian showdd ba drasvo
between a POCTA inspector on the one hand and a specialist inspector on the other. Aftel
they would alll appear to have oappropr.i
inspection under thdifferent provisions of the Act. Suffice to say, specialist inspectors will in
the ordinary course be members of the Department of Primary Industries and thus not, f
example, RSPCA inspectors. Specialist inspectors carry out inspections atehenohstanc

behalf of the Minister. Thus control is kept in the hands of the Department.

The Ministerds vital dgesectior24L of random i nsp
The vital power of random inspection of premises is conferred on the Minister by section 24

Such powei s exercised by a specialist I Nspe
Ministero-rtcidenéeér ahopremi ses to princip
the management of animals on the premises. The power is exercised sparingbpm
States there is no equivalent power of random inspection at adlidSetfy, the power of
random inspection is the principal tool in the armoury by which offences (such as in a batt
hen shed for example) stand to be detected. The ploodd be conferred on POCTA
inspectors. In Victoria it lies tightly controlled by the Minister of a department which view

itself as the o6friend of industry?o.

As noted earlier, there also lies within the tight control of the Minister for Agricelture th
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further power under section 24L to seize animals in circumstances or in a condition where tl
are likely to become distressed or disabled. Both these section 24L powers stand in contra
a POCTA inspectordos gr eat | yr sawore.eOnel canmonly e d
conclude it is not without design. Suffice to say, such a design suggests the welfare of
animal is not paramount by comparison with the property interests of the producer. Th

stands in stark contrast also to the legisfativaples underpinning say child protection.

The search warrant alternative

As a POCTA inspector has no power of random inspection, the only alternative is &
application for a search warrant under section 24G of the Act. Remember that such
applicdion may only be made after the written approval of the Department Head. One woul
think it sufficient that a magistrate should need to be satisfied as to the merits of issuing
warrant for seizure. But a discretion is conferred upon the Departmetd Blegdsuch an
application odead i n i ts trackso, despi

reasonable grounds. The hand of the producer bodies is again apparent.

The search warrant may 1| ssue i gidentiakpremisds)o n
and to that extent only is wider than t
confined to nowresidential premises. However, a search warrant may only be applied for ¢

the basis that the inspedbetieves on reasonaidisiggothere is in or on the premises:

0 ( a anabandoneikeasdistressed di sabl ed ani mal 6;

(b) an animal, the welfare of which thbetispeston reasonablagabriskis
or

(c) an animal, in respect of which a contszatioino® fthe cruelty offences] or the
regul ations i semplagsisladded] ng or has occ

The substantive change to section 24G by comparison with its predecessor, section 21A, i

way of changing the ambittofogtoundkeéb) f

Further, why should the basis of a search

grounds rather than the | ess onerous basi
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risk, it is difficult to appreciate why an ahjonotection statute is not more enabling.

Extending time to retain a seized animal under a search warrant

Further, a POCTA inspector who has obtained a search warrant must apply to the Court for
extension of the period of time specified in the wafoarretention of the animal seized
before the time the warrant authorised expires: section 24H(1). It will be necessary to sa
the Court that the extension of the peri
wel fareo: s kickind o statuby Hduzement mayl keep an inspector tied up in
Court process, in circumstances where its genesis was intervention to protect an animal at

Otherwise, presumably the animal must be returned to the owner.

An interesting legal gties would arise where an extension of time was sought under sectior

24H to retain the seized ani mal in rel i
necessary for its welfaredé, but on the gr
t he ani mal to a neglectful owner posed a

reason of its existing condition.

Probably there are only two alternatives: to prosecute the owner, or apply for a Court orc
under section 24X. As to the fiadternative, an owner may only be disqualified from having
custody of animals where convicted for on
12. OAggravated crueltyo offences under
odath or serious disablementdé of the ani
travels short of an aggravated cruelty offence is unclear, and is presumably a matter of C
discretion in a given case. So only in the clearest of serious offialttdssvappear to even

be a possibility. However, the time it would take to commence a prosecution and eventu:
secure a conviction would defeat the object of retaining the animal for the immediate purpc

of an extension of time of the warrant.

As to the second and thus only practicable alternative, where it is not desired to return






