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REASONS
Introduction

1.

On 24 April 2012, Mr Blyth Moir of Moonee Valley City Council (the
Council) declared an unregistered male dog, known as “Doug”, Microchip No.
95600000146890 to be a restricted breed dog under section 98A of the
Domestic Animals Act 1994 (the DA Act). The declaration states as part of the
required text that the declaration is made after comparing the dog’s appearance
to the criteria set out in the “Standard for Restricted Breed Dogs in Victoria”
(the Standard). Council served copy of the declaration on Mr Scott’, the
applicant in this proceeding.

On 4 June 2012, VCAT received an application from Mr Scott, under section
98(2ZAA) of the DA Act, applying for review of Council’s decision, under
section 98A of that Act. On 24 July 2012, VCAT affirmed Council’s decision.

Mr Scott appealed that decision to the Supreme Court of Victoria. On 4 April
2013, the Court (with consent of the parties) allowed the appeal without
deciding the merits and remitted the matter to VCAT for rehearing. That
consent apparently related to the Supreme Court’s decision in Dudas v Monash
City Council and Tarawa-Shearer v Darebin City Council [2012] VSC 578
where VCAT’s determinations were set aside and remitted for re-hearing.

VCAT must decide afresh whether Doug is a restricted breed dog, as defined
under the Act and so whether Council’s declaration should be affirmed or set
aside.

The VCAT hearing

5.

Over 21 May and 6 June 2013, I heard the application. On 4 June 2013, 1
conducted an unaccompanied inspection of Doug at an animal shelter where he
1s held, pending the outcome of these proceedings.

Mr Scott called a very experienced veterinarian Dr John Ayerbe and Dr David
Lowe, a very experienced dog judge and breeder as expert witnesses. Dr
Lowe’s recently gained doctorate is in a field not relevant to this proceeding.
Council called Mr Blyth Moir and Ms Megan da Silva, both local laws and
animal control officers. Mr Moir has years of experience as a local laws officer
dealing with dogs and is a Council employee. Ms da Silva is a former
employee. She has some experience, in relative terms being early in her career.
I found each of the witnesses to be reliable.

I heard submissions and reserved my decision.

As required under section 98B(1) of the Act.
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Legislative background

8. The Act’s purposes are set out in section 3. It relevantly says,

The purpose of this Act is to promote animal welfare, the responsible
ownership of dogs and cats and the protection of the environment by providing
for—

(a) ascheme to protect the community and the environment from feral and
nuisance dogs and cats; and ...

(¢) the identification and control of dangerous dogs, menacing dogs and
restricted breed dogs; and ...

9. In 2011, section 98A was inserted into the Act to provide for an authorised
officer to declare a dog as a restricted breed dog®. An authorised officer was
and 1s an authorised officer appointed under section 72 of the Act.

10.  The Act was further amended to repeal the panel process previously available
to review restricted breed declarations and provide instead for review by
VCAT. It also amended the prohibition on keeping a restricted breed dog at
section 41EA of the Act, allowing for a two-year amnesty period within which
to register restricted breed dogs. Concerning VCAT, the Act says,

98 Review of decisions by Victorian Civil and Administrative Tribunal

(2AA)  The owner of a dog may apply to the Victorian Civil and Administrative
Tribunal for review of a decision by an authorised officer under
section 98A to declare the dog a restricted breed dog.

(2A) An application for review under subsection (1), (2) or (2AA) must be made
within 28 days after the later of—

{a) the day on which the decision is made;

(2B) For the purposes of subsection (2A), a decision referred to in subsection
) (2AA) is taken to be made when the notice of the declaration is served on
the owner of the dog.

11. A restricted breed dog is now defined in section 3(1) of the Act as:

Restricted breed dog means a dog that is'any one of the following breeds-
Japanese Tosa;

Fila Brasiliero;

Dogo Argentino;

Perro de Presa Canario (or Presa Canario);

American Pit Bull Terrier (or Pit Bull Terrier).

12.  Sections 3(3) and 3(4) of the Act provide for a Gazettal of an approved
Standard describing a restricted breed dog:

% By Animals Legislation (Responsible Ownership) Act 2001
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(3 a dog that falls within an approved Standard for a breed of dog specified in
a paragraph of the definition of restricted breed dog is taken to be a dog of
that breed.

4) for the purposes of subsection (3) an approved Standard is a Standard that
has been approved by the Minister and published in the Government
Gazette. :

13.  Part 1 of the Standard relevantly provides:

1. A dog that meets the description of a dog in this Part is an American Pit Bull
Terrier; except a dog in respect of which the owner has one of the following
certificates stating that the dog is an American Staffordshire Terrier-

(a) apedigree certificate from the Australian National Kennel Council

(b) apedigree certificate from a member body of the Australian National Kennel
Council '

(¢) apedigree ceriificate from a national breed council registered with the
Australian National Kennel Council

(d) acertificate signed by veterinary practitioner

14.  Under section 51(2) of the Victorian Civil and Administrative Tribunal Act
1998, in determining this application for review, VCAT may affirm or vary the
decision under review, make another decision in substitution for it or set aside
the decision under review and remit the matter for re-consideration by the
decision-maker.

15. VCAT must determine whether the decision under review was the correct one
by making an independent assessment and an independent determination of the
question (Bausch v Transport Accident Commission 11 VAR 117 at 137). The
Act and the Standard should be interpreted in accord with Parliament’s
intention.

ist Sunremé Court of Victoria decision about the Standard

16.  In Dudas, Kaye J. formulated the test which VCAT must follow. It was
submitted to him there were two “pathways” to conclude a dog is restricted
breed dog. The ‘first pathway’ was submitted to be by concluding on the basis
of expert evidence alone that a dog is an American Pit Bull terrier. The second
was submitted to be by concluding the dog falls within the Standard (see para
50). Kaye J. observed, from the VCAT transcript, that the VCAT hearing
proceeded solely on the basis of the ‘second pathway’ (para 51). His Honour
did not again address the “first pathway’ issue.

17.  Kaye J expressed his view of the correct test from paragraph 99

... the requirement that a dog “meet the description” of the American Pit Bull
Terrier must contemplate, in my view, a substantial, or high, level of
correspondence between the characteristics of the particular dog in question,
and the description of those characteristics in the Standard. ... When pressed,
counsel for both defendants accepted that, in order that a particular dog meet
the description contained in the Standard, there must be substantial
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18.

19.

20.

21.

correspondence between the characteristics of the dog and the criteria
contained in the Standard. That concession is clearly correct.

Obviously, in an individual case, the question whether there is the requisite
high or substantial level of correspondence between the dog, and the Standard,
will ultimately be one of appropriate judgment in the particular case. That
judgment may depend on the expert opinion (if any) available to the
authorised officer or, on review, to the Tribunal, as to whether any particular
characteristics or criteria, specified in the Standard, are of particular
importance in determining whether there is a high or substantial level of
correspondence between the characteristics in the Standard and the particular
dog in question, so that it can be properly concluded that the dog “meets the
description” of the dog in the Standard. However, in the end, as a matter of
proper construction, the relevant characteristics of the dog in question must be
assessed, in quantitative and qualitative terms, to have a substantial or high
level of correspondence with the criteria specified m the Standard, in order
that it “meet the description” of a dog in that part of the Standard. (My
emphasis)

I understand his honour to be using the words “high” and “substantial” as
synonyms (words with the same meaning). To do otherwise, would produce

absurd results. As a test, there can only be one level of compliance. If

“substantial” was taken to require a lower level of compliance than “high” then

his honour need have only employed the word "substantial".
In Linehan v Hume CC (General) [2012] VCAT 1975, 1 observed while

describing the question as “moot” i the matters before him, Kaye J seemed to
agree that the “Briginshaw” approach is the applicable standard of proof which

‘should be adopted by the VCAT (para 42). I said that in doing so, the
“Briginshaw” approach® should be used.

I note that in the recently decided Kalamaras v Cardinia SC (General) [2013]
VCAT 1017, Macnamara J sitting as a VCAT Vice president said that given

that this proceeding includes no allegation of criminal conduct, it is not

immediately evident why the Briginshaw standard of proof should be engaged.
He assumed that the rationale for its application is that the animals, the subject

of this proceeding, are liable to destruction depending on the outcome.

Macnamara J regarded the issue as moot because the findings he made could be
reached applying either the simple balance of probabilities test, the usual test

for civil proceedings or the Briginshaw standard.

In the same fashion, the issue is moot in this proceeding.

Briginshaw v Briginshaw (1938) 60 CLR 336
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The Standard and the evidence

22.

23.

In Kalamaras, Macnamara J noted some of the difficulties of the Standard in
terms of its drafting. Once again those difficulties posed challenges. The
mismatches between the text and the photographs and drawing meant to
illustrate that text drew comment. What is becoming the classic example is that
with respect to the head, the Standard says, “Viewed from above, the general
shape of the head is that of a blunt wedge, large and broad.” The
accompanying photograph and drawing show the head viewed from the front.
With respect to several terms used in the Standard, Dr Ayerbe, a veterinarian
with decades of experience, said he did not know what they meant. Perhaps
this is because, as Dr Lowe understands, the Standard was drafted with
reference to a dog judging standard. Perhaps terms not familiar to veterinarians
are used. Ifthat is so, it seems to raise difficulties for others who are not dog
judges, including Council authorised officers and VCAT members.

Such difficulties seem to have caused the witnesses to take different
approaches. Ms da Silva decides a dog complies with a particular criterion if
she assesses full or substantial compliance. Dr Ayerbe looks for close to fuli
compliance. Dr Lowe’s written report was very detailed, breaking down
criteria in the Standard into sub-criteria. At times it was difficult to understand
his final conclusion on particular criteria. I did not agree with a submission
that he attempted to confuse the issue via overly detailed analysis.

Decision

24.

25.

I have set aside the declaration that the dog known as Doug is a dog ofa
restricted breed under the Act.

At the Appendix to these reasons, I summarise each witness’s evidence and my
finding concerning each of the criterion in the Standard. Once I decided each of
the individual criteria, 1 stepped back and formed an overall view.

Iem from Standard | Finding

Slightly longer in Does not comply
length than height

Head Does not comply
Lips Complies

Teeth Complies

Nose Complies

Eyes Does not comply
Ears Complies

Neck Does not comply
Forequarters Does not comply
Body Complies
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26.

27.

Forechest

Complies

Back

Complies

Loin

Does not comply

Hindquarters

Does not comply

Feet

Does not comply

Tail

Unable to conclude

Coat

Does not comply

Colours

Complies

Height at withers

Does not comply

Weight: 14 kgs — 36

Complies

kgs

Given that analysis, in my view there is not a substantial or high level of
correspondence between the characteristics of Doug and the description of
those characteristics in the Standard.

While the witnesses’ views and my conclusions are largely set out in the
Appendix, some issues are worthy of comment here.

Maturity

28,

29.

30.

31.

VCAT Reference: G484/2012

There is evidence before VCAT about Doug’s appearance before the first
VCAT hearing in 2012 and evidence as to his current appearance. While there
are differing opinions between the witnesses as to whether Doug 1s now fully
mature, Doug was an immature dog at the time of the first inspection.

Here, I focus on Doug's current appearance, and consider whether his
appearance would be different if he had not been held in an animal shelter for
the last year while VCAT and Supreme Court proceedings unfolded. As
Macnamara J said in Kalamaras (at para 24), VCAT should exclude short-term
variations and concentrate on long-term characteristics.

On the maturity issue, Dr Lowe says Doug is mature, being the equivalent of a
22 year old human. That said, he may add or lose muscle as he matures
further. Dr Ayerbe also regarded Doug as mature. He regards the dog as fit
and healthy, apparently being exercised while at the animal shelter. Ms da
Silva does not regard the dog as mature, saying he will continue to muscle up.

In the normal course, where there is dispute in opinion between an experienced
veterinarian and an authorised officer of the Council, VCAT 1s likely to give
greater weight to the veterinarian’s evidence. The same has tended to apply to
experienced dog judges. The fact that a veterinarian or judge does not agree
with the policy underlying the Standard may or may not cause VCAT to reject
the person’s evidence. The will depend on whether that belief appears to
undermine the person’s impartiality in forming his or her opinion.



32.

Here, | accept the opinions of Dr Ayerbe and Dr Lowe that Doug is
substantially mature.

Delay in detailed inspection

33.

34

Unusually in cases of this type, while Mr Moir was the authorised officer who
declared Doug to be a restricted breed dog, it was Ms da Silva who some five
weeks later conducted a detailed inspection which resulted in her first detailed
report. Mr Moir agreed that in hindsight this was not best practice. Not
surprisingly, it was put to Mr Moir and Ms da Silva that this placed Ms da
Silva under pressure to agree with her superior Mr Moir and to also conclude
that Doug was a restricted breed dog. I was satisfied with her evidence that she
formed an independent judgement and Mr Moir's comment that if she had
disagreed, steps would have been taken to reverse the declaration.

Ms da Silva was the council's principal witness, providing the only detailed
written reports. Mr Moir had provided a short written commentary on some
aspects of Doug appearance and gave more fulsome evidence during cross
examination. |

Opinion evidence

35.

36.

37.

I have not accepted a submission that VCAT should not consider the opinions
of authorised officers. This is.in the context that while VCAT may inform
itself in any way it sees fit and is not bound by the laws of evidence, generally
opinion evidence 1s only accepted from people regarded as experts in a field of
knowledge. It was submitted authorised officers, while having experience and
training of varying degrees, are not experts when it comes to the Standard and
dogs.

In this type of case, authorised officers, not the relevant Council, are the
decision makers. Their declarations are based on their opinions. Therefore, as
in all such cases at VCAT to date, I considered their opinions. ‘

In most instances where Dr Ayerbe and Dr Lowe disagree with Ms da Silva
and Mr Moir, I have preferred their views (noting Dr Ayerbe and Dr Lowe do
not always agree on specific points) assisted by the photographs available to
me”*. In doing so, I do not criticise Ms da Silva nor Mr Moir. Ms da Silvais a
relatively inexperienced authorised officer who put her opinions based on the
best observations she could make in the context of her training and experience.
In cross-examination when contrary views of Dr Ayerbe and Dr Lowe were put
to her, she very often disagreed, often referring to photographs. At one point
she observed the judgements are subjective.

VCAT Reference: G484/2012

In the context of the detailed evidence before me, my general observations of Doug when | visited the
animal shelter, have not assisted.



Height

38.

39.

Concerning Doug’s height (withers to ground), Ms da Silva measured it at 59
cm, Dr Ayerbe at 60 cm (with a steel measure) and Dr Lowe at 63 cm. Dr
Lowe was the only person who used a measuring frame, a simple measuring
device which assists in accurate measuring. He gave evidence that to make an
accurate measurement is necessary to feel the dog to find the high point of the
dog shoulder blades. While I accept each witness did his or her best to measure
Doug (the main difficulty being Doug’s playfulness), I prefer Dr Lowe’s
measurement as an experienced dog judge with appropriate equipment.

Given the Standard indicates a maximum height of 53cm, at 63 cm, Doug is
19% higher than the maximum height. In my view, while a note to the
Standard says the disparity between height and weight is considerable and
importance should be placed on the overall consideration of the assessment of
the dog rather than adhering absolutely to the guidelines on height, a 19%
variation seems beyond the tolerance for variation.

Height v length

40.

41.

42.

While Mr Moir and Ms da Silva gave evidence that Doug is approximately 70
cm long, in cross-examination Ms da Silva agreed that measurement is
approximate. Once again I prefer Dr Lowe's measurements. On the issue of
height v length Dr Lowe’s evidence is that Doug is 63 cm high and 64 cm long.
In his view this 2% difference does not meet the criteria that a dog be, “slightly
longer than high”. He regarded Doug as being square in this sense of
appearance. He described the difference as “negligible”. He said in “dog
terminology” a 5% to 10% variance is “slight”. A contrary view put to me was
that even accepting Dr Lowe’s measurements, Doug being 1 cm longer than
high makes him slightly longer than tall.

In my view, accepting Doug is 63 cm high and 64 cm long, he cannot be
described as slightly longer than high, except in the mathematical sense he is a
cm longer. In practical terms he is equal 1n height and length. I note the
introductory side view diagram in the Standard under the heading “General
Appearance and Characteristics”, shows a dog to the eye notably longer than
high.

It is convenient to note here that Dr Lowe presented evidence as to Doug’s
body mass index (BMI), as the Standard does riot address that issue, I do not
regard BMI as relevant.

Restricted breed with reference to expert evidence alone?

43.

As I discussed in Linehan v Hume CC (General) [2012] VCAT 1975 in my
view in Dudas Kaye J did not reject the possibility of using the ‘first pathway’
where expert evidence supported that conclusion. It appears that, having noted
the submission concerning this, he then noted VCAT had not considered it.
Therefore, his honour did not consider it an issue before him and did not decide
it.
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44.  Here, expert evidence does not support a finding that Doug is a restricted breed
dog, without reference to the Standard. While Ms da Silva and Mr Moir regard

him as an American Pit Bull type dog, they are not experts as to dog breeds.

In Dr Ayerbe’s opinion, the dog is possibly a cross breed, part Great Darne, part

something else. He says it does not resemble a Pit Bull Terrier or and
American Pit Bull Terrier. The dog is too tall and it does not have the correct
head type. In Dr Lowe’s opinion Doug is a cross breed, appearing to have the
body of a Great Dane with a Pit Bull Terrier head. He says Doug is not close
to the appearance of a Pit Bull Terrier. I accept their evidence.

45.  Given my view of the evidence, it is not necessary to consider applying the
‘first pathway’ test.

Jan Proctor
Senior Member

VCAT Reference: G484/2012
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